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3(n Jif? CO^ourt of Appoals 

OF THE DISTRICT OF COLUMBIA, 


October Term. 1010. 


No. 2956. 


THE WASHINGTON RAILWAY AND ELECTRIC 
COMPANY, A BODY CORPORATE, 
APPELLANT, 

VS. 

MINA L. CLARK, ADMINISTRATRIX OF THE 
ESTATE OF GEORGE W. CLARK, DECEASED. 


Appeal from the Supreme Court of the District of 

Columbia. 


BRIEF ON BEHALF OF APPELLANT. 
STATEMENT OF THE CASE. 


(A) General Statement. 

This is an appeal from a judgment entered on a verdict 
in favor of the appellee, as administratrix of the estate of 
her deceased husband, by reason of damages alleged to have 
l)een sustained by the appellee as widow, and the infant 
children of the intestate on account of his death, which is 
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alleged to have been caused by the negligence of the ap¬ 
pellant. 

On the trial of the cause the appellee introduced evidence 
tending to show that on the evening of Deceml)er 2r)th, 1913, 
at about the hour of S.55 o'clock, plaintiff's intestate was 
struck by a car of the appellant, while he was in the act of 
crossing the tracks of the appellant, on Bennings Road, near 
Nineteenth Street, Northeast. At the place of the accident 
the tracks of the appellant are located on a private right-of- 
way, which runs parallel to and is adjacent to, Bennings 
Road. Bennings Road is a public highway, and is located 
on the south side of the tracks of the appellant. The tracks 
at the place of the accident run east and west, and on the 
north side of the westbound track, alongside of the north rail 
of that track, is located a cinder platform about 42 feet in 
length. This platform was built and maintained by the ap¬ 
pellant for the purpose of receiving passengers who desired 
to be transported on its cars. From the platform, south, 
across the tracks is built a cinder path, IS feet wide. The 
west end of the cinder path is 8 feet east of the west end of 
the platform located on the north side of the track. At the 
place of the accident the rails of the appellant's tracks are 
laid on ties, and to the west of the cinder path leading to the 
platform, the space between the tracks is not filled in, so that 
the rails stand exposed theii" full height above the ties. 

On the night of the accident, one of the cars of the ap¬ 
pellant, proceeding west along Bennings Road, struck plaint¬ 
iff's intestate while he was in the act of crossing the tracks 
of the appellant, at a point fifteen feet west of the west end 
of the platform. At the time of the accident it was quite 
dark, it being a rainy, misty night. The evidence in the 
case shows that plaintiff's intestate was crossing the tracks 
of the appellant from the south to the north, and at the 
time he was struck, was at least 23 feet west of the west 
end of the cinder path built across the tracks of the appel¬ 
lant, for the use of passengers in going to the platform. 
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When plaintiff’s intestate was struck by the car of the 
appellant, he was thrown into a ditch to the north of the ap¬ 
pellant's tracks, which ditch was partly filled with water; 
that plaintiff's intestate was removed to the Casualty Hos¬ 
pital, where he remained under treatment until December 
28th, 1913, when he was removed to the Providence Hos¬ 
pital, where he died of pneumonia on the night of Decem¬ 
ber 29th, 1913. 

Plaintiff introduced in evidence the regulations in force 
in the District of Columbia, governing the speed and opera¬ 
tion of street cars, which show that at the place of the ac¬ 
cident, cars are i)ermitted to be operated at a rate of 
speed not greater than twenty miles per hour. 

(B) Appellee’s Evidence. 

Phillip A. Lattimer testified that he was an engineer 
employed in the District government; that he made meas¬ 
urements at the scene of the accident; that the distance of a 
line drawn from the door of the drug store of the witness 
Jones to the southwest end of the cinder platform located 
on the north side of the api)ellant's tracks, is 175 feet; that 
the distance from the lamp post at the southwest comer of 
Nineteenth Street and Bennings Road to the west end of 
the cinder platform is 92 feet; that a line drawn from Jones’ 
drug store to clear the corner of the school, located at the 
southeast comer of Nineteenth Street and Bennings Road, 
intersects the south rail of the west-bound track 106 feet 
east of the west end of the cinder platform; that to the east 
of Nineteenth Street the tracks of the appellant are down 
grade for a distance of approximately 700 feet; that in front 
of the cinder platform there is a cinder pathway across the 
tracks to the platform, flush with the rails, and to the west 
of the platform the rails are exposed above the ties; that the 
pathway across the tracks, where it is filled in flush with 
the rails, is alx>ut 18 feet wide, and from the west end of 
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the pathway to the west end of the platform, is 8 feet; that 
from a point S feet east of the west end of the platform the 
tracks are not filled in. and the space is entirely open; that 
on the south side of the tracks of the appellant the trolley 
poles are located, being spaced about 100 feet apart, and on 
each of the trolley poles there is an electric incandescent 
light; that located about feet west of a line drawn 
north from the west curb line of Nineteenth Street there is 
a trolley pole on the south side of the tracks with an electric 
light on it, and on this trolley pole is a sign on which the 
words, “Cars stop here,” are written (Rec., pp. 14 and 15). 

James C. Jones, colored, testified that on the night of 
the accident he was at his drug store, which is located at 
746 Nineteenth Street. Northeast; that he saw a man go 
towards the platform to take a car which was approaching, 
and all at once the man suddenly disappeared, and witness 
did not see him any more; that the man was going in the 
direction of the platform, and when witness last saw him 
he was in the center of the track; that witness saw a car 
coming after he saw the man standing at the lamp ix>st; that 
when he first saw the car it was somewhere up the track, as 
far as witness could see around the school house; that it 
was misty and rainy; that the car had a headlight on it, and 
witness guesses it was running 30 miles an hour or more; 
that witness could not tell whether the car slowed up at the 
platform (Rec., p. 17); that witness looked at the corner and 
saw the car and saw the man making towards the car; Clark 
was making towards the gravel walk; when witness first saw 
the car the man was on the south rail of the eastbound 
track, and was making towards the gravel walk; witness did 
not see the man struck, but saw him disappear, and after he 
disappeared witness did not know whether he had landed 
on the car or not (Rec., pp. 18 and 19). 

George Randolph Macaboy testified that he is a mo- 
torman in the employ of the appellant, and had been in the 
employ of the appellant for five years and eight months; 


5 


that on the night of Deceml^er 25, 1913, he was operating 
the car which struck plaintiff’s intestate; that the car was 
what is known as the “pay-as-you*enter’' type, being 40 feet 
long, weighing twenty tons, and was equipped with a head¬ 
light, which showed about 25 or 30 feet in advance of the 
car on the night of the accident, which was a rainy, misty 
night; that on the night of the accident, the man who was 
killed was about 20 feet in front of the car when witness 
first saw him; he was not in front of the car, but was run¬ 
ning north on the eastbound track; he cut across in front of 
witness’ car, and when witness first observed him, he was 
about 20 feet away, not directly in front of the car, but run¬ 
ning north; that after the accident, witness stopped his car, 
went back, and found the man lying in the gutter, in which 
there was water; that the man was in the ditch about 15 feet 
west of the Nineteenth Street stopping place; that it was a 
kind of rainy, smokey, misty night; that at the time witness 
first saw the man he was running north across the eastbound 
track, about 20 feet in front of witness, and the car was 
then running about 12 miles an hour; that at the place where 
the man was running, he could not get to the platform, and 
was about 15 feet west of the platform; that the man got 
all the way across the westboimd track, and was struck by 
the north side of the front vestibule of the car; that there is 
a cinder walkway for passengers to cross from the south side 
to the cinder platform, but that this man did not cross there; 
that when witness first saw the man, he rang the gong, put 
on the brakes, and tried to stop the car; that in coming down 
the grade, witness had the brakes tightened up; that when 
witness’ car approached the platform, and while it was in 
the act-of passing it, there was no one on the platform to get 
on the car, and no signal was given for the car to 
stop at that point, and it was after the car had passed 15 
feet beyond the platform that the accident happened (Rec., 
pp. 20 and 21). 

Samuel J. MacClaren testified that a car of the type 
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operated by Motorman Macaboy, under the conditions ex¬ 
isting on the night of the accident, while proceeding at the 
rate of twelve miles an hour, could be stopped in an emerg¬ 
ency stop—in half a car's length, which would l)e 20 feet 
(Rec., p. 20). 


(C) Appellant’s Evidence. 

Edwin J. Ryan testified that he is a commercial pho¬ 
tographer, and that he made certain photographs at the in¬ 
tersection of Nineteenth Street and Bennings Road; that in 
taking a photograph with the camera set up in the doorway 
of the drug store of the witness Jones, with a person stand¬ 
ing at the southwest corner of the cinder platform, you 
could not see the person standing at that place, but could 
only see a part of him (Rec., p. 30). 

Joseph S. Ashford testified that he was a conductor 
in the employ of the appellant, and was conductor of the car 
which struck plaintiff's intestate at Nineteenth Street and 
Bennings Road at P. M., December 25, 1913; that it 
had been raining and was a misty, dark night; that witness 
did not see the man l^efore he was struck, but that after the 
accident the man was found alxnit 15 feet west of the plat¬ 
form (Rec., pp. 30 and 31). 

William D. Thome testified that he is master motor- 
man of the Capital Traction Company and has occupied 
that position for nearly nine years, and before that was en¬ 
gaged as a motorman, oj^erating cars; that the cars which 
he has operated are about the same size as the car of the ap¬ 
pellant ; that taking a car of the type which struck plaintiff’s 
intestate, traveling at the rate of 12 miles an hour, under 
conditions existing at the time of the accident, it could not 
be stopped in less than 85 feet (Rec., p. 33). 

William B. Valentine testified that he is employed 
as a motorman l>y the appellant, and has been in the service 
of tliat company for twelve years, and prior to that had ten 
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years’ experience as a niotorman in Baltimore; that under 
the conditions existing at the time of the accident, as shown 
l)y the evidence in the case, a car going at twelve miles an 
hour could not l>e stopped in less than 70 or 80 feet (Rec., 
pp. 33 and 34). 

Joseph W. Daniels testified that he is a motorman 
employed by the appellant, and has had a little more than 
five years’ experience as a motorman; that taking into con¬ 
sideration the conditions existing at the time of the acci¬ 
dent, a car of the type that struck plaintiff’s intestate, going 
at the rate of 12 miles an hour, could not be stopped in less 
than 80 or 85 feet (Rec., p. 34). 

Jacob T. Moffett testified that he is Superintendent of 
Transportation of the appellant, and has been engaged in 
the railroad business for 23 years; that he has charge of the 
operation of cars over the line on which the accident hap¬ 
pened to plaintiff’s intestate; that he took a car similar in 
type to the one which struck plaintiff’s intestate and made 
experiments at Nineteenth Street and Bennings Road to as¬ 
certain in what distance a car of that type could be stopped, 
going at the rate of 12 miles an hour; that he had an auto¬ 
mobile, equipped with a speedometer, set the pace for the 
car, and that going at the rate of 12 miles an hour, one mo¬ 
torman could not stop in less than 94 feet 8 inches, and an¬ 
other motorman could not stop it in less than 93 feet, and 
that going at the rate of 20 miles an hour, it required 161 
feet to make the stop (Rec., p. 34). 

Philip Henry Wenzell testified that he is a motorman 
employed by the appellant, and has been in the service of 
the company for 27 years; that he operated the car when 
the test was made at Nineteenth Street and Bennings Road: 
that he began to make the stop when the signal was given, 
and applied the brake as quick as possible; that he operated 
the car at one speed, and then at another (Rec., p. 35). 

DeLacy Layton testified that he is a motorman em¬ 
ployed by the appellant; that he operated the car on one of 
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the occasions when the test was made; that he began to stop 
the car as soon as he received the signal, and endeavored to 
stop the car as soon as he could {Rec., p. 35 ). 

Charles H. Schreyer testified that he is an employee 
of the Terminal Taxicab Company, and was operating an 
automobile at the time the tests were made in order to ascer¬ 
tain the distance in which the car could l)e stopped; that he 
paced the car at 12 miles an hour, and again at 20 miles 
an hour. 

At the conclusion of the testimony on both sides, the ap¬ 
pellant offered the following prayers, which were refused: 

(E)) Appellant’s Prayers Which Were Refused. 

No. 1. 

The jury are instructed as matter of law, that upon the 
whole evidence in the case, their verdict should be for the 
defendant. 

No. 5. 

The jury are instructed, as matter of law, while plaintiff’s 
intestate was in the act of crossing the tracks, the relation 
of passenger and carrier did not exist between plaintiff’s 
intestate and the defendant, and that the only duty owing 
by the defendant to the plaintiff's intestate was that which 
it owed to the ordinary traveler upon the highway, and while 
in the act of crossing the tracks of the defendant it was the 
duty of the plaintiff’s intestate to exercise reasonable care hi 
keeping a lookout for approaching cars. 

« 

No. 6. 

If the jury find from the whole evidence in the case that 
plaintiff's intestate was walking or standing on or along the 
track of the defendant, at a place where the said track was 
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constructed, on the approved right of way of the defendant 
and not at any road or walkway crossing the said track, then 
they are instructed under such circumstances that plaintiff’s 
intestate was a trespasser upon the tracks of the defendant, 
and that the only duty which the defendant owed to him in 
such circumstances was not to wantonly inflict injury upon 
him and that before plaintiff can recover a verdict in this 
case, the jury must find that the injury was due to wanton¬ 
ness on the part of the defendant. 

No. 7. 

The jury are instructed that under the regulations in 
force at the time of the accident the defendant was allowed 
to operate the car at a rate of speed not in excess of 20 
miles an hour, and that it was not negligence on the part of 
the defendant to operate its car at any speed not in excess 
of 20 miles an hour (Rec., pp. 36 and 37). 

(E) Appellee’s Prayer Which Was Granted Over the 

Objection of the Appellant. 

No. 4. 

The jury are instructed as matter of law that the plaint¬ 
iff’s intestate, when about to cross the defendant’s tracks, in 
the absence of circumstances sufficient to indicate the con- 
trar}% had the right to assume that the defendant’s ap¬ 
proaching car was not exceeding, and would not exceed, the 
lawful speed (Rec., p. 36). 

(F) Charge of the Court with Respect to the 
Regulation Governing the Speed of the Car. 

“With respect to the speed of the car, I think I ought to 
say that the regulation is a prohibitive and not a permissive 
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resrulation. It makes it unlawful to run more than twenty 
miles an hour. It does not make it lawful to run more than 
twenty miles an hour in all circumstances. Running more 
than twent\’ miles an hour would be an act of negligence 
in the circumstances, and it would be a question of fact for 
you to say whether the speed at which the car was running 
was an e.xcessive rate of speed, in the circumstances.'’ 
(Rec. p. 39.) 

(G) Charge of the Court That if the Plaintiff’s Intes¬ 
tate was on the Cinder Walkway at the Time 
of the Accident the Appellant Owed to 
Him the Duty Which It Owed 
to a Passenger. 

“It is a question of fact for you to determine where this 
man was at the time just before he was struck. If he was 
not exactly on the cinder pathway across the tracks, but 
was very near to it, making for the cinder platform, almost 
upon it, and apparently, to the motorman, was going to the 
])latform, and was almost upon it, I think in law you should 
treat it as practically the same as if he were upon it. That 
is, the company would be bound, at least, to exercise reason¬ 
able diligence toward him, to see that he was not run upon; 
and if he was on the platform or the roadway prepared 
for him to come upon, then it was bound to exercise the 
duty which it does toward a passenger, or one who is 
accepting the invitation of the company to be a passen¬ 
ger, and upon its land in the place which they have in¬ 
vited him to come to.” (Rec. pp. 40 and 41.) 

Assignments of Error. 

1. The court erred in permitting the witness, Mina L. 
Clark, to testify as to the earnings of the deceased, as it 
appeared from her testimony that her knowledge upon the 
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subject was derived from the books of the decedent which 
were not produced. 

2. The court erred in permitting the witness, Samuel 11. 
MacClaren, to testify in what distance the car in question 
could be stopped, on the ground that it did not appear from 
the testimony of the witness that he was familiar with the 
type of car which struck the deceased. 

3. The court erred in overruling the objection of the de¬ 
fendant, and in permitting the witness, Samuel H. Mac¬ 
Claren, to testify as to the distance in which the car of the 
defendant could be stopped, because it appeared that the 
said witness was not qualified as an expert to testify upon 
this subject. 

4. The court erred in overruling the objection of the de¬ 
fendant, and in |>ermitting the witness, Samuel H. Mac¬ 
Claren, to testify as to the distance in which the car of the 
defendant could be stopped, on the ground that it appeared 
from the testimony of said witness that he had not shown 
himself qualified to testify on this subject, and further, be¬ 
cause he was not shown to have been sufficiently familiar 
with the operation of the car in question to be able to tes¬ 
tify as an e.xpert as to the distance in which the car could 
be stopped. 

5. The court erred in granting prayer number four of the 
plaintiff, on the ground, 

ta) There was no evidence in the case to show that plain¬ 
tiff’s intestate saw the car a])proaching. 

(b) Unless the evidence showed that the deceased saw 
the car approaching the rule of law laid down by this prayer 
would be inapplicable. 

0. The court erred in refusing to grant defendant’s 
prayer number one. 

7. The court erred in refusing to grant defendant's prayer 
number five. 

8. The court erred in refusing to grant defendant's prayer 
number six. 
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0. The court erred in refusing to grant defendant’s prayer 
number seven. 

10. The court erred in its charge in instructing the jury 
that the regulation in force at the time and place of the 
accident was a prohibitive and not a permissive regulation, 
and even though the car was not run in excess of twenty 
miles an hour, still the jury might infer from the evidence 
that the car was being operated at a negligent rate of speed. 

11. The court erred in its charge in dealing with the sub¬ 
ject of the regulations as to speed of the car, in instructing 
the jury that the regulation was prohibitive and not per¬ 
missive, on the ground that there were no circumstances 
shown in the case which made it necessary to reduce the 
speed of the car below the maximum prescribed by the 
regulations. 

12. The court erred in its charge to the jury in stating 
that if the deceased was on the platform or the roadway 
provided by the defendant, then the defendant was bound to 
exercise towards the deceased the degree of care which it 
owed to a passenger, that is the highest degree of care. 

13. The court erred in its charge in instructing the jury 
that if the deceased was on the platform or roadway pro¬ 
vided by the defendant, that it owed toward him a greater 
degree of care than that of reasonable and ordinary care. 

14. The court erred in its charge in instructing the jury 
that if they found that the deceased was not on the cinder 
pathway, but very near to it. then as a matter of law the 
jury should treat it the same as if he was on the pathway. 

15. The court erred in its charge in instructing the jury 
that if the deceased was not on the cinder pathway, but 
very near to it at the time of the accident, that he was not a 
trespasser, but was entitled to that degree of care which the 
defendant owed to a passenger. (Rec. pp. 10, 11 and 12.) 
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Points to Be Discussed on the Argument. 

I. 

(A) The court committed error in refusing to grant 
appellant’s prayer No. 5, which prayed the court to in¬ 
struct the jury that at the time of the accident plaintiff’s 
intestate did not occupy the relation of passenger to¬ 
wards the appellant, and the only duty which the appel¬ 
lant owed to plaintiff’s intestate in the circumstances 
was that of exercising ordinary care. (Rec. p. 37.) 

(B) The court committed error in charging the jury 
that if they found from the evidence in the case that at 
the time of the accident plaintiff’s intestate was on the 
pathway, leading to the platform, then the appellant was 
bound to exercise towards him the duty which it owed 
to a passenger. (Rec. p. 41.) 

This phase of the argument covers assignments of error 

12, 13, 14 and 15. 

II. 

The court committed error in permitting the witness, 
MacClaren, over the repeated objection of appellant, to 
testify as to the distance in which a car could be stopped, 
on the ground that it manifestly appeared from the testi¬ 
mony of the witness that he was not qualified as an ex¬ 
pert to express an opinion upon this subject. (Rec. pp. 
23, 24 and 25.) 

This subject of the argument covers assignments of error 
Nos. 2, 3 and 4. 

III. 

The court committed error in refusing to grant ap¬ 
pellant’s prayer No. 1, which prayed the court to direct 
the jury to return a verdict in favor of the defendant. 
(Rec. p. 36.) 

6652—2 
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This point in the argument covers assignment of error 
No. 6. 

IV. 

(A) The court committed error in refusing to grant 
appellant’s instruction No. 7, which prayed the court to 
instruct the jury that in the circumstances of this case, 
the appellant was allowed to operate his car at a rate of 
speed not in excess of 20 miles an hour, and that it was 
not negligence to operate the car at any speed not in 
excess of 20 miles an hour. (Rec. p. 37.) 

(B) The court committed error in charging the jury 
that the speed regulation was a prohibitive and not a 
permissive regulation, and that the jury might determine 
that the car was being operated at a negligent rate of 
speed, even though it was running at a speed less than 
20 miles an hour. (Rec. p.39.) 

This branch of the argument covers assignments of error 
Nos. 0, 10 and 11. 


V. 

The court committed error in granting plaintiff’s in¬ 
struction No. 4, which instructed the jury that when 
plaintiff’s intestate was about to cross the tracks of the 
appellant, in the absence of circumstances to indicate the 
contrary, he had a right to assume that the car of the 
appellant would not exceed the lawful rate of speed. 
(Rec. p. 36.) 

This branch of the argument covers assignment of error 
No. 5. 
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VI. 

The court committed error in refusing to grant appel¬ 
lant’s prayer No. 6, which prayed the court to instruct 
the jury that if they found from the evidence in the case 
that plaintiff’s intestate was crossing the tracks of the 
appellant, at a point other than the cross-walk, then in 
such circumstances he was a trespasser, and the only 
duty whch the appellant owed to him was that it should 
not wantonly inflict injury upon him. (Rec. p. 37.) 

This point covers assignment of error No. 8. 

ARGUMENT. 

I. 

Plaintiff’s intestate was not entitled to rights of pas¬ 
senger at time he was struck by car; the court erred in 
refusing to grant appellant’s prayer number five, and 
charging the jury upon this subject. 

'I'he testimony of the motorman, George Randolph Maca- 
1k )y, who was called as a witness by the appellee, is to the 
effect that when plaintiff's intestate was first seen by him 
he was running towards the track on which the car was be¬ 
ing operated, and alxuit 20 feet in front of the car; that the 
l)lace where he was running he could not get to the plat¬ 
form, and was alx)ut ir> feet west of the platform; that at 
the time he was struck he was that distance west of the west 
end of the platform, and at least 23 feet west of the west 
end of the cinder pathway, leading across the tracks to the 
platform (Rec., pp. 15, 20 and 21). 

The testimony of the witness James C. Jones is to the 
effect that at the time plaintiff's intestate was last seen by 
him, “he was making towards the gravel walk” (Rec., p. 
10 ). 
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The undisputed evidence in this case shows that plaint¬ 
iff's intestate was running across the tracks of the appel¬ 
lant, and according to the testimony of the motorman, was 
at least 2S feet beyond the westernmost point where intend¬ 
ing passengers would 1>e exj^ected to 1^ crossing. 

The testimony of the motorman shows that as the car 
was approaching the platform, and while it was in the act 
of passing it, there was no one on the platform to get on 
the car, and no signals given to stop at that point, and it 
was after the car had passed 15 feet beyond the platform 
that the accident happened (Rec., p. 21). 

The appellant offered the following prayer, which was 
refused by the court: 

‘‘The jury are instructed, as matter of law, while 
plaintiff's intestate was in the act of crossing the 
tracks, the relation of passenger and carrier did not 
e.xist toween plaintiff's intestate and the defendant; 
and that the only duty owing by the defendant to the 
l)laintiff's intestate was that which it owed to the or¬ 
dinary traveler upon the highway, and while in the 
act of crossing the tracks of the defendant it was the 
duty of the plaintiff's intestate to e.xercise reasonable 
care in kee])ing a lookout for api)roaching cars'’ 
(Rec., p. 37). 

The appellant was entitled to have the jury instructed 
that at the time of the accident, the relation of passenger 
and carrier did not exist between plaintiff's intestate and 
the ap})ellant; that the appellant did not owe to plaintiff’s 
intestate the highest degree of care which it owed to a pas¬ 
senger, but that the only degree of care which it owed to 
plaintiff's intestate was that of exercising reasonable care. 

The court charged the jury as follows: 

“It is a question of fact for you to determine 
where this man was at the time just l^efore he was 
struck. If he was not exactly on the cinder path- 
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way across the tracks, but was very near to it, mak¬ 
ing for the cinder platform, almost upon it, and ap¬ 
parently, to the motorman. was going to the plat¬ 
form, and was almost upon it, I think in law you 
should treat it as practically the same as if he were 
upon it. That is, the company would be bound, at 
least, to exercise reasonable diligence toward him, 
to see that he was not run upon, and if he was on the 
platform or the roadway prepared for him to come 
upon, then it was bound to exercise the duty which 
it does toward a passenger, or one who is accepting 
the invitation of the company to be a passenger, 
and upon its land in the place which they have in¬ 
vited him to come to'" (Rec., pp. 40 and 41). 

It will be observed that in the charge the court stated to 
the jury that if plaintiff's intestate was making for the cin¬ 
der platform and almost upon it, that the jury should treat 
that situation just the'same as if the plaintiff’s intestate was 
upon the platform; and if plaintiff's intestate was on the 
platform, or was upon the roadway leading to the platform, 
the appellant was lx>und to exercise towards him the de¬ 
gree of care which it is required to exercise towards a pas¬ 
senger. 

By the refusal to grant the prayer offered by the appel¬ 
lant, and the charge given by the court to the jury, the jury 
were instructed that at the time of the accident the relation 
of carrier and passenger existed between plaintiff’s intes¬ 
tate and the appellant, and that the appellant owed to plaint¬ 
iff's intestate the highest degree of care, which it would owe 
to a passenger. 

It is earnestly urged upon the court that the refusal of the 
trial court .to instruct the jury as prayed, and the charge of 
the court placed upon the appellant the burden of exercis¬ 
ing the highest degree of care towards a person who was 
recklessly running across the tracks of the appellant at a 
place removed from the path which passengers would natu- ' 
rally l)e expected to take, and in such close proximity to an 
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approaching car, as the evidence in this case shows, as to 
preclude the idea that he was in any sense a passenger. 

It will l>e borne in mind that the car of the appellant at 
the time of the accident was-being operated over a suburban 
railway; that stopping places were located at various points 
along the line of the railway, and at the particular place in 
question, the platfonn for the reception of passengers was 
located on the east side of Nineteenth Street, and the cars 
were only stopped for passengers upon appropriate signals 
l)eing given. 

The evidence in this case is that as the car approached 
the platform, and while it was in the act of passing the plat¬ 
form, no one was standing in the place provided for the re¬ 
ception of passengers, no signal was given for the car to 
stop, and it was not until after the car had passed beyond 
the regular stopping place that plaintiff's intestate appeared 
in front of the car. 

It is contended by the appellant that whether the plaint¬ 
iff's intestate was on the cinder path, crossing to the plat¬ 
form, or whether he was at a point beyond the cinder path, 
as testified to by the motorman, in either event, under the 
circumstances of this case, plaintiff’s intestate could not be 
considered as occupying the relation of passenger towards 
the appellant, and was not entitled to that degree of care 
which a carrier owes to its passengers. The appellant was 
entitled to have the jur\' instructed that in any event, the 
only degree of care which the appellant owed to plaintiff's 
intestate was that of exercising reasonable care. 

While it is recognized that this court has held in cases of 
accidents on the platforms of suburban railways, where the 
railway company has provided a platform for the recep¬ 
tion of passengers desiring to be transported on a railway, 
that when an intending passenger goes to the platform pro¬ 
vided by the railway company, and is upon the platform 
awaiting the arrival of the car, the relation of passenger 
and carrier exists between the railway company and the per- 
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son who has placed himself under the protection and care 
of the railway. 

In each of the cases decided by this court, the injured 
party was upon the platform provided by the railway com¬ 
pany. and was under the care and protection of the railway 
company at the time of the accident, and consequently were 
held to be passengers and entitled to the high degree of care 
which a carrier owes to passengers 

In the case at bar, the testimony is uncontroverted that 
at the time of the accident the plaintiff’s intestate was not 
upon the platform provided by the appellant, had not been 
received as a passenger, and therefore was not entitled to 
that high degree of care which a carrier owes to its pas¬ 
sengers. 

The general rule of law upon the subject is that the re¬ 
lation of carrier and passenger is a contractual relation, and 
is created either by express contract or is implied from the 
circumstances. In order to create this relation, there must 
l:>e: 

First, a lx)na fide offer of the person to l:)ecome a pas¬ 
senger ; 

Second, he must go to the place provided by the rail¬ 
way company for the reception of passengers, and in going 
to this place, must traverse the usual and customary path 
provided for intending passengers; 

Third, that he must l)e at the place provided for the re¬ 
ception of passengers within a reasonable time l^efore the 
departure of the train or car upon which he desires to take 
passage. 

But in no case has it been held that a person occupies the 
relation of passenger towards the carrier under the circum- 
'tances disclosed by the evidence in this case. 

In the case of Dixon vs. Great Falls & Old Dominion 
Railway, 38 App. D. C., 501, it appears that a woman 
was received on the platform of the railway company, at 
Great Falls, and was pushed from the platform by reason 
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of the crowd thereon. This court held that the person in¬ 
jured occupied the relation of passenger toward .the carrier, 
and was entitled to the highest degree of care which a car¬ 
rier owes to its ])assengers. 

It will Ije ol)served that in the Dixon case the injured per¬ 
son was on the platform which had been providedjby the 
railway com]>any and at the place where passengers were re¬ 
ceived. 

In the case of Great Falls & Old Dominion Railway Com¬ 
pany vs. Hammerly. 40 Ap]). D. C., lOG, the ])laintiff was 
on the platform which had l^een provided by the railway 
cor^pany. and was injured by one of the cars of the rail¬ 
way company passing the platform at a high rate of speed. 
In that case it was held that the person injured having l)een 
received on the platform, which was established by the 
railway company, that she occupied the position of pas¬ 
senger. 

In the case of Warner vs. Baltimore & Ohio Railroad 
Company, IGS U. S., 330, the plaintifiF’s intestate was killed 
at one of the stations of the railroad company known as 
University Station, just beyond the limits of the city of 
Washington in the District of Columbia. 

The evidence established that plaintiff’s intestate l>oarded 
a train of the defendant in Forest Glen in the State of Mary¬ 
land, and was transported to University Station, where he 
alighted from the train: at the time he took passage he pur¬ 
chased a return ticket, and after attending to some matter 
of business near Universitv Station he returned to the Sta- 
tion for the purpose of making his return journey to Forest 
Glen. The station was located on the west side track lead¬ 
ing to the city of Washington, and while plaintifiF’s intestate 
was crossing the tracks of the railroad company for the 
purpose of going to a platform on the east side of the track 
leading from Washington, at a time when the train was 
standing at the platform for the purpose of receiving pas¬ 
sengers, he was struck by a fast express train running to 
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Washington. In that case the Supreme Court of the United 
States held that the plaintiff’s intestate at the time of the 
accident was a passenger and entitled to the high degree of 
care which a carrier owes to its passengers. 

In the case of Chunn vs. City & Suburban Railway Com¬ 
pany, 207 U. S., 302, it appears that the plaintiff at the 
time of the accident was standing on a platform between 
the two tracks of the defendant railway company at a sta¬ 
tion known as Riverdale, in the State of Maryland; that at 
the time of the accident she was in the act of boarding a 
car of the defendant for the purpose of coming to Wash¬ 
ington, boarded the car between the two tracks from the 
platform located thereon, when she was struck by a passing 
car coming from the city of Washington. In that case the 
court held that the plaintiff was a passenger at the time of 
the accident and approved the doctrine laid down in Warner 
vs. Baltimore & Ohio Railroad, supra. 

The court will observe that in each of the foregoing cases 
the person injured was upon the platform provided for the 
reception of passengers at the time of the accident. 

Each of the foregoing cases is easily distinguished from 
the case at bar, for the reason that in the case at bar plain¬ 
tiff's intestate was not upon the platfonn, and had not l)een 
received by the appellant as passenger, and therefore was 
not entitled to that high degree of care which a carrier 
owes towards its passengers, and the appellant was entitled 
to have the jury instructed that the relation of carrier and 
passenger did not exist at the time of the accident. 

In Thompson’s Commentaries on Negligence (Vol. 8, 
White's supplement). Section 2633, the general rule upon 
the subject of the relation of passenger and carrier, and 
how it is created, is stated as follows: 

‘‘The relation of carrier and passenger exists by 
contract, express or implied. ‘One becomes a pas¬ 
senger on a railroad when he puts himself into the 
care of the railroad company to be transported under 
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a contract, and is received and accepted as a pas¬ 
senger by the company. There is hardly ever any 
formal act of delivery of one’s person into the care of 
the carrier, or of acceptance by the carrier of one 
who presents himself for transportation, and so the 
existence of the relation of passenger and carrier is 
commonly to be implied from circumstances. THESE 
CIRCUMSTANCES MUST BE SUCH AS TO 
WARRANT AN IMPLICATION THAT THE 
ONE HAS OFFERED HIMSELF TO BE CAR¬ 
RIED ON A TRIP ABOUT TO BE MADE, AND 
THAT THE OTHER HAS ACCEPTED HIS 
OFFER, AND HAS RECEIVED HIM TO BE 
PROPERLY CARED FOR.’ ” (Hogner vs. Bos¬ 
ton El. Railroad Company, 198 Mass., 260.) 

In Hutchinson on Carriers (Vol. 2, Section 1006) the 
rule is thus stated: 

“The general rule is that where a person, with the 
hona fide intention of taking passage upon a train, 
goes to the station within a reasonable time prior 
to the hour of departure of the train, and there, 
either by the purchase of a ticket or in some other 
manner, indicates to the carrier his intention to take 
passage, from that time on, while waiting for the 
train, he is entitled to all the rights and privileges of 
a passenger. . 

“So, obviously, a person is not a passenger who is 
merelv on his wav to the station to take a train.” 

In Moore on Carriers (Vol. 2, p. 072) it is stated: 

“The relation of carrier and passenger is a con¬ 
tract relation, it commences when the passenger has 
put himself into the care of the carrier, or directly 
within its control, with a hona fide intention of be¬ 
ing transported, and the carrier has expressly or 
impliedly received and accepted him as a passenger: 
and of necessity the existence of the relation is com¬ 
monly to be implied from the attending circnni- 
, stances.” 
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At page 980 it is said: 

'‘To bring a person on the platform of a railroad 
station within the protection owing by a common 
carrier to its passengers, he must intend to become 
a passenger, and must go to the station at a reason¬ 
able time before the time fixed for the departure of 
the train on which he intends to take passage, and 
there either by a purchase of a ticket or in some 
other manner indicate to the carrier his intent to 
take passage/' 

In the case of June vs. B. & A. Railroad, 153 Mass., 79, 
plaintiff’s intestate was run over and killed by a train of the 
railroad company at one of its stations. It appears that 
plaintiff’s intestate went to a shop of the railroad company 
located near its track, and was making his way toward the 
station, crossing the track, when he was struck by one of 
the trains of the railroad company and killed. 

The court at page 81 said: 

“The plaintiff’s intestate was not a passenger. We 
do not think argument necessary to show that a man 
walking toward a railroad station with the intention 
of buying a ticket and taking a train after he gets 
there, is not a passenger before he reaches the sta¬ 
tion, even if he might be one in the same place if 
he had begun his journey.” 

In the case of C. & E. I. Railroad vs. Jennings, 190 Ill., 
478, plaintiff’s intestate was killed by being stnick by one 
of the trains of the railroad company while he was in the' 
act of crossing the track, but before he had reached the 
platform provided for passengers; at the time of the acci¬ 
dent he had in his pocket a commutation ticket which was 
good for a ride. It was held that at the time of the acci¬ 
dent plaintiff’s intestate was not a passenger. 

The court said (p. 483) : 

“What facts will create the contract relation of 
carrier and passenger is a question of law, and when 
the existence of such relation is in controversy, it is 
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the duty of the court to give a proper instruction 
presented by a party, informing the jury what facts 
will be sufficient evidence of the contract. Peculiar 
duties and liabilities on the part of the carrier arise 
out of and are based on the existence of such con¬ 
tract. There is a wide difference between the liability 
of a railroad company to persons on street crossings 
or on its premises who are not passengers and its 
liability to its passengers. A railroad company owes 
to its passengers the highest practicable degree of 
care in transporting him and in the management and 
operation of its trains, and slight negligence is such 
a breach of that duty as will render it liable. If Jen¬ 
nings was a passenger, the defendant owed to him 
the highest degree of care and prudence to carry 
him to his destination, to protect him from injuries 
from its servants and trains, and to afford him a 
reasonable opportunity to leave the train with safety. 
(Penn Co. vs. McCaffrey, 173 Ill., 169.) The re¬ 
sponsibility for this degree of care and liability for 
a failure to exercise it begin when the contract rela¬ 
tion begins. It is not necessary', to create a rela¬ 
tion, that the passenger should have entered the train, 
but if he is at the place provided for passengers, such 
as the waiting room or platform at the station, with 
the intention of taking passage and has a ticket, he 
is entitled to all the rights and privileges of a pas¬ 
senger. . . . (p. 484). 

“When the passenger has presented himself at the 
proper place to be transported, his right 'to care and 
protection begins. (Cooley on Torts, 653.) But it 
is uniformly held that the passenger must have placed 
himself under the care of the railroad company, so 
that the circumstances will warrant an understanding 
on the part of the company that he is a passenger 
and under its care as such. Although it is not neces¬ 
sary that a fare should have been paid or an express 
'contract made, it is necessary that a person should 
be under the control of a carrier in order to be en¬ 
titled to its care as a passenger. (2 Wood on Rail¬ 
road Law, 1037.) He must be at some place under 
the control of the carrier and provided for passen¬ 
gers. so that it may exercise the high degree of care 
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exacted from it; and the mere fact that an intending 
passenger has a ticket and intends to take a train 
does not create the relation of carrier and passenger.” 

In Webster vs. Fitchburg Railroad Company, 161 Mass., 
29S, plaintiff's intestate was killed while running from the 
direction of the public street across defendant’s premises, 
outside the passenger station, toward a train which was 
standing on the track, and was struck by the train going 
in the opposite direction. It was held that plaintiff’s intes¬ 
tate was not entitled to the rights of a passenger at the time 
of the accident. 

The court (at p. 299) said: 

'Tt is contended, in behalf of the plaintiff, that, 
inasmuch as he had previously obtained a ticket, and 
was on the defendant’s premises in the place de¬ 
signed for the use of passengers outside of the sta¬ 
tion, and was about to take a train, he had become a 
passenger. 

“One becomes a passenger on a railroad when he 
puts himself into the care of the railroad company 
to be transported under a contract, and is received 
and accepted as a passenger by the company. There 
is hardly ever any formal act of delivery of one’s 
l)erson into the care of the carrier, or of acceptance 
by the carrier of one who presents himself for trans¬ 
portation, and so the existence of the relation of 
passenger and carrier is commonly to be implied 
from circumstances. These circumstances must be 
such as to warrant an implication that the one has 
offered himself to be carried on a trip about to be 
made, and that the other has accepted his offer, and 
has received him to be properly cared for until the 
trip is begun, and then to be carried over the rail¬ 
road. A railroad company holds itself out as ready 
to receive as passengers all persons who present 
themselves in a proper condition, and in a proper 
manner, at a proper pbce to be carried. . . . 

(P. 300.) “In the present case, after the arrival 
of plaintiff’s intestate on the defendant’s premises. 
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there was no time when he presented himself in a 
proper manner to be carried. He was all the time 
running rapidly, without precautions for his safety, 
towards the point directly in front of an incoming 
train. He did not put himself in readiness to be 
taken as a passenger, and present himself in a proper 
way. If we treat his approach as a request for pas¬ 
sage, and if we conceive of the railway company as 
being present and speaking by a representative who 
saw him, there was no instant when the answer to 
his request would not have been, ‘We will not accept 
you as a passenger while you are exposing yourself 
to such peril. We do not invite persons to become 
passengers while they are rushing into danger in 
such a way.’ 

“The law will not imply a contract by a railroad 
company to assume responsibilities for one as a pas¬ 
senger from such facts as appear in this case.” 

In the case of Duchemin vs. Boston Elevated Railway 
Company, 1S6 Mass., 353, it appears that the plaintiff sig¬ 
naled a street car to stop, and when he was about to get on 
the car, the trolley pole fell striking a sign upon the car and 
the pole and sign fell and struck plaintiff. At the trial of 
the cause in the court Mow the defendant requested the 
court to instruct the jury that the plaintiff was not a pas¬ 
senger at the time of the accident and that the defendant 
did not owe to him the degree of care which it owed to pas¬ 
sengers. The court refused to grant this instruction and 
charged the jury that at the time of the accident the plaintiff 
was a passenger entitled to the highest degree of care as 
such passenger. The Supreme Judicial Court of Massachu¬ 
setts in reversing the judgment of the lower court said (p. 
356) : 


“It is apparent that a jxirson in such a situation is 
not in fact a passenger. He has not entered upon the 
premises of the carrier, as has a person who has gone 
upon the grounds of a steam railroad for the pur¬ 
pose of taking a train. He is upon a public highway 
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where he has a clear right to be independently o! his 
intention to become a passenger. He has as yet done 
nothing which enables the carrier to demand of him 
a fare, or in any way to control his actions. He is at 
liberty to advance or recede. He may change his 
mind and not become a passenger. Certainly the car¬ 
rier owes him no other duty to keep the pavements 
smooth or street clear of obstructions to his progress 
than it owes to all other travelers on the highway. 
It is under no obligation to see that he is not assaulted, 
or run into by vehicles or travelers, or not insulted 
or otherwise mistreated by other persons present.’^ 

While it is true that the foregoing case arose out of an 
accident which happened while the plaintiff was in the act 
of boarding a street car on a public highway, yet it will be 
seen that the railway company requested an instruction sim¬ 
ilar to the instruction which was requested and refused in 
the case at bar, and for the refusal to grant, the instruction 
prayed in that case, the Appellate Court reversed the judg¬ 
ment of the trial court. 

In the case of Jones vs. Boston & Maine Railroad, 163 
Mass., 245, it appears that the plaintiff was injured while 
attempting to board a train of the defendant; that the train 
stopped at a station for the purpose of discharging pas¬ 
sengers, and that it was not the custom to stop at this sta¬ 
tion for the purpose of receiving passengers; that the train 
discharged its passengers after stopping, and was in the act 
of starting when the plaintiff undertook to board the train 
and was injured. 

It was held that the plaintiff had not been received or ac¬ 
cepted as a passenger, and was not entitled to the rights of a 
passenger. 

In the case of Legge vs. N. Y., N. H. & H. Railroad, 197 
Mass., 88, it appears that plaintiff’s intestate was struck and 
killed by a locomotive engine of the railroad company while 
he was in the act of leaving the station of the railroad com¬ 
pany. It appears upon an examination of the case that at 
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the time of the accident the deceased was crossing the tracks 
of the railroad company a few feet south of the crossing by 
the railroad at the depot and between the crossing and the 
station. It was held that the intestate was not a passenger 
at the time of the accident. The court, at page 89, said: 

“There can be no recovery upon the second count 
l:>ecause at the time the plaintiff’s intestate was killed 
he had ceased to be a passenger. While it is true that 
a corporation operating a railroad is bound to use 
proper care to see that a passenger who alights from 
one of its cars at a station provided for that purpose 
has a safe way of exit from its grounds, and that 
the relation of passenger continues until such exit is 
completed, yet where proper arrangements have been 
made for such exit, it is the duty of the passenger to 
use them; and, if he knowingly fails to do so, and 
without any invitation either expressed or fairly to 
be implied from the situation and arrangement of 
the station and grounds, leaves the way marked out 
by the defendant and proceeds to make his exit in 
some other wav, he ceases from that moment to be a 
passenger and becomes a trespasser, or at the most a 
mere licensee. He has stepped from under the aegis 
by which, up to that moment, the law as to pas¬ 
sengers covered him. 

“A])plying these principles to the facts of this 
case, it is clear that at the time of the accident the 
deceased had ceased to l:>e a passenger. The defend¬ 
ant had provided a safe and ample plank walk for 
exit to the highway. The plaintiff's intestate was 
upon it and had nearly reached the highway. In¬ 
stead of continuing to walk upon it, he deliberately 
left it and undertook to reach the highway by cross¬ 
ing the railroad tracks.’' 


It is respectfully submitted to the court that the rule of 
law laid down in the foregoing case is peculiarly applicable 
to the case at bar. In the case cited, plaintiff's intestate left 
the walkway provided for passengers and was injured while 
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crossing the track at a place which was not provided for 
passengers, and it was held that he was not entitled to the 
rights and privileges of passengers at the time of the acci¬ 
dent. 

In the case at bar the evidence clearly establishes that at 
the time of the accident the plaintiff's intestate was proceed¬ 
ing across the tracks of the appellant at a point at least 23 
feet from the west end of the pathway provided for pas¬ 
sengers, and at the time he was struck he was not crossing 
I lie walkway provided for passengers, and, therefore, was 
not entitled to the rights and privileges of a passenger. 

In the case of Hicks vs. Union Pacific Railroad Company, 
V () Neb.. 4110, the plaintiff was at a restaurant located to the 
north of the passenger station of the railway company, when 
it was announced that the train upon which he desired to 
take passage had arrived, and was about to leave; the train 
was standing upon a side track to the south of the passenger 
station; when the announcement was made that plaintiff, in 
company with others, hurriedly ran toward the station, and 
while he was crossing the tracks to reach the train he was 
struck by a train running in the other direction. 

It was held that the plaintiff was not a passenger at the 
time of the accident. The court, at page 498, said: 

“'I'lic principal argument by counsel is of the ques¬ 
tion whether the plaintiff was a passenger being 
transported within the meaning of the statute, so as 
to impose upon the company the liability of an in¬ 
surer of his safety. At the close of plaintiff’’s evi¬ 
dence the court instructed the jury to return a verdict 
for the defendant, seemingly upon the ground of 
contributory negligence, but perhaps for the reason 
that in his opinion there was insufficient evidence of 
negligence by the defendant. We are unable to adopt 
the idea that the plaintiff* was a passenger. He had 
not presented himself in the defendant’s station; or 
upon its platform or other place provided for the re¬ 
ception of passengers. He had said or done nothing 
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that indicated in any certain or unequivocal way to 
the company’s agents or employees or even to the by¬ 
standers, except his three companions, that he in¬ 
tended Incoming a passenger, nor in any way com¬ 
mitted himself to the care or control of the defend¬ 
ant or placed himself in its custody, so that the re¬ 
ciprocal relation of carrier and passenger cannot 
with propriety be said to have l^een established. 
That some such act must done, and some such re¬ 
lation entered into, in order to render one a passenger 
being transported, within the meaning of our statute 
and under its protection, is the central idea expressed 
by this court.’' 

« 

In the case of O’Donnell vs. Chicago &: Northwestern 
Railway Company, lOG Ill. Apps., 287, it appears that 
plaintiff’s intestate crossed the tracks of the defendant rail¬ 
way company in the direction of the train which was at the 
station, and reached the rear end of the rear car, caught 
hold of the handle bar an instant l^efore the train started, 
attempted to get on the step, but failed and fell from the 
train, receiving injuries which caused his death. 

It was contended that he was a passenger at the time of 
the accident, but it was held that he was not a passenger. 
At page 21)1 the court says: 

“The relation of carrier and passenger is a con¬ 
tract relation. Both parties must enter into and be 
bound by the contract. The passenger may do this by 
putting himself into the care of the railroad company 
to be transported, and the company does it by ex¬ 
pressly or impliedly receiving and accepting him as a 
passenger. If the acceptance of the passenger is not 
direct or expressed, there must be something from 
which his acceptance as a passenger may be fairly 
implied. If a person is at a place provided for pas¬ 
sengers, such as the waiting room or platform at the 
station, with the intention of taking passage, and has 
a ticket, he is entitled to the rights and privileges of 
a passenger. It is the duty of a railroad company 
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to receive and carry those who present themselves 
at the time and place provided for passengers re¬ 
quiring transportation. When a passenger presents 
himself at the proper place to be transported, his right 
to care and protection begins. But he must have 
placed hiriiself under the care of the railroad com¬ 
pany, so that the circumstances will warrant an un¬ 
derstanding on the part of the company that he is a 
passenger and under its care as such. He must be 
under the control of the carrier in order to be entitled 
to its care as a passenger. He must be at some place 
which is under the control of a carrier and provided 
for passengers, so that it may exercise the high degree 
of care exacted from it; and the mere fact that he 
has a ticket and intends to take a train does not 
create the relation of carrier and passenger. Where 
there is no formal delivery of the passenger’s person 
to the carrier, the circumstances must be such as to 
warrant an implication that he has offered himself 
to be carried, and that the offer has been accepted by 
the carrier. If he has not been expressly or im¬ 
pliedly received as a passenger by the carrier, the 
relation does not exist. * * (p. 293). No ser¬ 

vant of the company knew he was there, and he was 
not expressly received as a passenger. Not having 
been expressly or by implication received by defend¬ 
ant as its passenger, the railway company owed him 
none of the duties relied upon and was guilty of no 
breach of duty toward him in starting and running 
its train as it did. As the jury would not have been 
warranted by the proof in finding defendant guilty 
of the negligence charged, the court properly di¬ 
rected a verdict for defendant.” 

In the case of Deatrick vs. L. E. & W. Railroad, 164 Ill. 
App., 34, plaintiff’s intestate was struck and killed by a train 
while crossing the tracks of the defendant railroad com¬ 
pany for the purpose of going to the station to take passage. 
The evidence showed that the place where plaintiff’s intes¬ 
tate was struck was from 50 to 60 feet west of the depot 
building. A verdict was directed in favor of the defendant, 
and upon appeal the judgment was affirmed. 
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At page 36 the court said: 

^‘Plaintiff in error claims that deceased was a pas¬ 
senger on the Big Four Railroad and that under the 
arrangement between the two companies for the joint 
use of the depot, defendant owed the same duty as 
the Big Four. The mere fact that a person has a 
ticket and intends to take a train does not create the 
relation of carrier and passenger, since it is further 
necessary that he be at some place under the control 
of the carrier and provided for passengers. So long 
as a |>erson merely intends to l)e carried but has not 
reached any place provided for passengers or used 
for their accomiiK^ation, he is not a passenger. 

5 ?: * 

{ P. 37.) “We are of opinion that Deatrick did not 
1>ecome a passenger on the Big Four road and that 
defendant owed him no duty as such, and further 
Deatrick’s death was caused by his own failure to 
exercise ordinary care in crossing in front of de¬ 
fendant's engine.’’ 

In the case of Southern Railway Company vs. Smith, 86 
Fed. Rep., 2i)2 (Circuit Court of Appeals, Fifth Circuit), 
plaintiff was pnKeeding to the track of the defendant on 
which was .standing the train which he desired to lx)ard; he 
approached the railroad at a public crossing and walked 
up the railroad to reach his train, this l)eing the only way 
he could do so, and while he was walking alongside the 
main track he was struck bv another train of the defendant. 
The trial court instructed the jury that at the time of the 
accident the plaintiff was a i)assenger who was entitled to 
the rights and privileges of a passenger, namely, that the 
defendant should exercise towards him the highest degree 
of care. The judgment of the court below was reversed 
for error in. so charging the jury. The Circuit Court of 
Appeals (p. 203) in reversing the judgment said: 

“The first error we would notice upon the record 
is that in which the court treated the plaintiff below 
as a passenger, and charged the jury that the de- 
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fenclant l^elow owed him extraordinary care and dil¬ 
igence as such passenger. We think plaintiff below 
\vas not a passenger in the contemplation of law. 
He was not upon the train, had not been at the 
depot recently nor purchased a ticket, and did noth¬ 
ing to notify any of the officers or agents of the de¬ 
fendant company that he was even a prospective 
passenger. The company did not owe him extra¬ 
ordinary care or diligence as such passenger, but 
only ordinary care as to the general public.’' 


In the case of Farley vs. Cincinnati, H. & D. Railroad, 
108 Fed. Rep. (Circuit Court of Appeals, Sixth Circuit), 
14, IC): 

^Tt is well settled, and not controverted, that a per¬ 
son must be expressly or impliedly received as a pas¬ 
senger l)efore the carrier comes under obligation to 
exercise towards such person that high degree of 
care and caution for his safety which is due from 
the carrier to the passenger. The relation between 
carrier and passenger is contractual, and is cre¬ 
ated only by contract, express or implied." 


In all of the cases decided by this court where it was held 
that the person injured was a passenger, the evidence es- 
tal>lished that the person injured was at the platform or 
station of the railway company at the time of the accident. 
In the case at bar the evidence shows that at the time of the 
accident the plaintiff's intestate was rushing heedlessly and 
recklessly across the tracks of the defendant, immediately 
in front of an approaching car going at a speed of at least 12 
miles an hour. When plaintiff's intestate was seen by the 
motorman of the car he was at least 23 feet from the west 
end of the cinder pathway which had been provided for 
passengers to use in going to the platform, and was not more 
than 20 feet in front of the approaching car. 

In the light of the foregoing authorities, it is submitted 
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that the law is well settled that before the plaintiff's intes¬ 
tate could be entitled to the rights and privileges of a pas¬ 
senger he must necessarily have placed himself under the 
care and control of the carrier. In this case he had not 
reached the platform, nor was there an opportunity for the 
servants of the carrier to accept him as a passenger even by 
implication. In view of the authorities cited, it is respect¬ 
fully submitted that the court committed error in refusing 
to instruct the jury as prayed, and in charging the jury that 
the plaintiff was entitled to the rights of a passenger if he 
was on the cinder path making towards the platform. 

II. 

The court committed error in permitting the witness, 
Samuel J. MacClaren, over the objection of the appel¬ 
lant, to testify as an expert as to the distance in which 
the car which struck plaintiff’s intestate could have been 
stopped. 

Under this heading will be discussed assignments of 
error 2, 3 and 4. (Rec. p. 11.) 

The appellee called as a witness Samuel J. MacClaren, 
who testified that he was a traction engineer by profession, 
and had been engaged in the electric railway business for 
fifteen years prior to 1905, and the witness was asked the 
following question: 

‘'Q. Taking a car of the pay-as-you-enter type of 
the Washington Railway & Electric Company, going 
at the rate of, say, 12 miles an hour, how quickly 
could that car be stopped in the vicinity of 19th 
Street and Benning Road—^assuming that it was 
worked with the handbrake, and that the handbrake 
was up, and there was no slack in it; that it was 
ready to operate?" (Rec. p. 23.) 

The appellant objected to the question on the ground that 
it had not been shown that the witness had had experience 
in the stopping of cars of the type in question; that he had 
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not operated them, nor had he been present when tests were 
made, or observations made, as to the distance in which the 
cars could be stopped. (Rec. p. 23.) 

Thereupon counsel for the appellee requested permission 
of the court to cross-examine the witness, in order to test 
his qualification as an expert on the subject, and when the 
witness was interrogated, it developed: 

(1) That it had been ten or twelve years since he was a 
member of a street railway company. 

(2) That the cars which he operated during the time 
that he was connected with the street railways were the old 
standard cars, much lighter than the cars now in use, and 
were single truck cars, whereas the car which struck plain- 
tiflF’s intestate was a double truck car. (Rec. p. 24.) 

(3) That he had never examined any cars similar in type 
to the car which struck plaintiff’s intestate. 

(4) That he had never made any test to ascertain in 
what distance a car of that type could be stopped. 

(5) That he did not know anything about the car which 
figured in the accident to plaintiff's intestate. (Rec. p. 24.) 

(G) That he had never made any test nor was he present 
when anv tests were made to ascertain in what distance a 
car of that kind could be stopped, going at given rates of 
speed. 

(7) That he never had any experience as to the opera¬ 
tion, and facility of stopping cars of that type, except riding 
on the cars. (Rec. p. 25.) 

Over the repeated objection of counsel for appellant, the 
court permitted the witness to qualify as an expert and to 
express an opinion as to the distance in which a car could 
l^e stopped, and the witness answered: 

‘‘A. A service stop under such conditions might 
take two or three car lengths, but an emergency stop 
could be made in half a car length.” (Rec, p. 26.) 
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It was established in evidence that the car in question 
was 40 feet long, so that according to the testimony of 
this witness, the car would have been stopped in 20 feet. 

It is resi>ectfully submitted to the court that the witness 
should not have been permitted to testify as to the distance 
in which the car could be stopped, because he had not shown 
sufficient familiarity with the construction and equipment 
of the car, as well as its operation, so as to qualify as an 
expert. 

The evidence of the witness shows that his experience 
in the operation of electric railways was gained some years 
ago, at a time when the cars then in operation were of an 
entirely different type from the car which figured in the 
accident. The witness testified that the cars which he had 
operated, and from which his knowledge was gained, were 
the old style single truck cars, much lighter than the car 
which struck plaintiff's intestate. The examination of the 
witness disclosed that he possessed no knowledge whatever 
as to the character of the construction and ecjuipment of a 
car, either as to brakes or electrical appliances; that he had 
never operated any cars of the type in question, nor had he 
made any tests to ascertain in what distance a car could be 
stopped, going at a given rate of speed, nor was he present 
at any time when any such tests were made. 

The testimony of the witness shows that he was not quali¬ 
fied as an expert, because he did not possess that technical 
knowledge of the equipment and operation of the car in 
question, so as to be able to express an opinion which would 
be of any value whatever. 

The testimony of the witness shows that the only basis 
of his knowledge was that gained by riding on the cars as a 
passenger. The testimony of the witness to the effect that 
the car in question, under conditions existing at the time 
of the accident, could have been stopped in twenty feet, 
shows the utter absurditv of his testimonv, and that the 
evidence given bv him to this effect was merelv a guess on 
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his part, without any sufficient knowledge upon which to 
base such opinion, especially when considered in the light 
of the testimony of the witnesses called by the appellant, 
who were experienced railroad employees, whose testimony 
upon this sul)jct is as follows: 

William D. Thorne, who had been master motorman of 
the Capital Traction Company for nine years, and who for 
a numl)er of years prior to that was engaged as a motorman 
operating cars similar in type to the car in question, testified 
that the car, going at the rate of twelve miles an hour, 
could not be stopped in less than 85 feet. (Rec. p. 33.) 

William B. Valentine, a motorman of 22 years’ expe¬ 
rience, testified that a car going at the rate of 12 miles an 
hour could not be stopped in less than 70 or SO feet. (Rec. 
pp. 33 and 34.) 

Joseph W. Daniels, an experienced motorman of more 
than five years' service, testified that in his opinion a car 
of the type which struck plaintiff’s intestate, going at the 
rate of 12 miles an hour, could not be stopped in less than 
SO or S5 feet. (Rec. p.,34.) 

In addition to the testimony of the foregoing witnesses, 
appellant offered in evidence the result of a test made at 
the scene of the accident, in the operation of a car of the 
exact type of the car which struck plaintiff’s intestate, being 
operated at the rate of 12 miles an hour, under conditions 
similar to those existing at the time of the accident, which 
showed in one instance that it required 94 feet 8 inches in 
which to stop the car, and in another instance, 93 feet. In 
one instance the car being used in the test was operated by 
a motorman of 23 years’ experience, and the other motor- 
man was also a man of experience. (Rec. pp. 34 and 35.) 

The evidence in the case shows that plaintiff’s intestate 
was first seen by the motorman when he was 20 feet from 
the car, and the only evidence upon which the court could 
in any aspect of the case submit the question of the ‘‘last 
chance doctrine'’ was the testimony of the witness Mac- 
Claren. 
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It is earnestly urged upon the court that the witness, Mac- 
Claren, was not competent to testify upon this subject, and 
the evidence shows that he did not possess sufficient knowl¬ 
edge of the operation of cars to be able to express an opin¬ 
ion as to the distance in which a car could be stopped, and 
it was prejudicial error for the court to allow him to testify 
over the objection of the appellant. 

It is respectfully submitted that the following authorities 
support the contention of the appellant: 

Gourley vs. St. Louis & S. F. Ry. Co., 35 Mo. App., 
87, 94: 


“In the case at bar, counsel for defendant claims 
that the court permitted the plaintiff to prove within 
what distance the train in question could have been 
safely stopped, by the testimony of persons who were 
not practical railroad men, and who possessed no 
particular knowledge on the subject. Plaintiff asked 
B. R. McDavis, one of the witnesses, the following 
question: ‘From your knowledge and experience, 
could the train have been stopped after the cows got 
upon the track, without injury to freight or damage 
to train, in your judgment, before the cows were 
struck. Defendant objected because the wit¬ 
ness had not shown himself qualified to testify. The 
witness had previously testified ‘that he lived in 
Phillipsburg, where the accident occurred, and had 
frequently been about the railroad, and had often 
seen trains running at the same rate of speed, flagged 
and stopped.' The court overruled defendant's 
objection, and exception was saved. The witness 
answered, ‘I believe it could and that this could have 
been done without danger to life or property.’ On 
cross-examination, the witness said ‘that he had 
never run an engine, and knew nothing about the 
construction of trains. He never worked on a rail¬ 
road.’ ” 

Note: Herman Benton, section hand for two 
years, testified to the same effect. 
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P. 9G. 

“We think that a proper administration of the law 
in all cases requires the production of the best evi¬ 
dence. By a reasonable effort, plaintiff could doubt¬ 
less have procured the testimony of witnesses to 
prove this issue, who had some practical knowledge 
on the subject. Such an issue may not under any 
circumstances be susceptible of exact proof, and it 
may be about which practical and experienced rail¬ 
road men may differ, yet it is the duty of the courts 
to remove the question as far as may be from the 
domain of ‘mere conjecture.’ We do not think plain¬ 
tiff’s witnesses could form any better judgment in 
relation to the subject-matter of the inquiry, than 
any other intelligent man, or than the members of 
the jury. Boston R. R. vs. R. R., 3 Allen, 142. In 
the case last cited, the court said: ‘The opinion of 
witnesses on the substance of the issue is always 
dangerous, and never to be admitted except when 
the subject is one beyond the knowledge and ex¬ 
perience of common men, and in such cases no testi¬ 
mony is to be given except by those who are shown 
to possess peculiar means of forming an intelli¬ 
gent and well instructed judgment.” 

Reversed. 


Igo vs. Chicago and Alton R. R. Co., 38 Mo. App., 377, 
380: 

“The other substantial assignment of error re¬ 
lates to the ruling of the court in allowing a witness 
for the plaintiff, named Muff, to give his opinion as 
to the length of time within which the train could 
have been stopped. Muff was employed, at the time 
of the accident, with a squad of section hands re¬ 
pairing the defendant’s track. He had seen trains 
stop at the depot. The substance of his testimony 
was that, if the air brakes were all right, there was 
nothing to prevent a passenger train, running at 
40 or 50 miles an hour, from stopping in three or four 
lengths of the train, and that this train could have 
been stopped with safety between where the witness 
stood (which was in sight of the crossing) and the 
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crossing. .On the contrary, the engineer, who had 
been an engineer for twenty-five years, and who 
had been in charge of passenger trains for four 
years, testifies that, under the same circumstances, 
this train could not have been stopped with safety 
to passengers in less than twelve or thirteen hun¬ 
dred feet. The engineer moreover testified that, 
when he first saw the cow, she was in the act of 
turning around to approach the track; that, as the 
train approached the crossing, the cow came upon 
the track and stopped until she was struck; and that, 
when the cow came uix>n the track, she was not more 
than two hundred or two hundred and fifty feet 
from him. We may also mention that the court 
gave an instruction, which made it material for the 
jury to consider the time within which the train 
could be stopped in safety—the propriety of which 
instruction we need not consider. See Kendig vs. 
R. R., 79 Mo., 207; Young vs. R. R., 79 Mo., 336. 
It is thus perceived that the question, within what 
space the train could have been stopped, was ma¬ 
terial, and that, if this witness Muff was not suffi¬ 
ciently expert in the matter of stopping trains to 
enable him to give an opinion, his evidence is to be 
regarded as prejudicial to the defendant. Gourley 
vs. R. R., 35 Mo. App., 87, shows that Muff was 
not qualified to testify as an expert upon this ques¬ 
tion. For error of admitting his testimony over ob¬ 
jection of the defendant, we must therefore reverse 
the judgment.” 

Mammerberg vs. Metropolitan St. Ry. Co., G2 Mo. App., 
563. 

Opinion of court, page 565: 

"‘This is an action which was brought to recover 
damages for personal injuries alleged to have been in¬ 
flicted by reason of the negligence of the defendant. 
There was a trial and judgment for plaintiff, and 
from the latter the defendant appealed. 

“The evidence indisputably showed that the plaint¬ 
iff negligently placed himself in a position of danger 
on the defendant's street railway track. .\nd the 
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pivotal issue of fact to be left to the jury was 
whether, after the actual danger of plaintiff ap¬ 
peared, the gripman of the car which injured plaint¬ 
iff, by the exercise of ordinary care, could have 
stopi^ed the same and avoided the injury. * * * 

“Just within what distance a street railway train 
might be stopped in a given case, is a question that 
would depend upon many circumstances and condi¬ 
tions ; such, perhaps, as its speed, grade of the track, 
size and weight of the train, and the brakes used and 
the like. These circumstances and conditions are 
not within the knowledge of ordinary men, and the 
question is, therefore, a subject of expert testimony. 
It would be most unreasonable to suppose that the 
judgment of a witness on such subject, who had no 
practical knowledge or experience in running trains, 
or never had given the subject special study and in¬ 
vestigation, would be worth more than that of the 
triers of the fact themselves. 

“Persons who, by residing on a street railway line, 
and by noticing the movement of trains thereon, may 
acquire a general knowledge on the subject, but a 
correct and reliable judgment can only l^e obtained 
by some practical experience. It is obvious that 
question as to the time and distance under which a 
given train, under a given number of circumstances, 
can be stopped, is one which involves technical knowl¬ 
edge and experience. Gourley vs. R. R., 35 Mo. 
App., 92; Maher vs. R. R., 04 Mo., 276; Czerewzka 
vs. R. R.. 121 Mo., 212; Grinnell vs. R. R., 73 Iowa, 
93; Rogers’ Expert Testimony. 

“The witness O'Neil testified that his business 
house was located on the defendant’s line of railway, 
nearly opposite the place where the plaintiff was in¬ 
jured, and had frequently noticed defendant’s cars 
stopping along there. He had no experience what¬ 
ever in running or operating railway trains of any 
kind. He was allowed to testifv, over defendant’s 
objection, as follows: Q. ‘Have you seen them stop 
in the length of a car? Have you ever seen them 
stop within ten or twelye feet?’ A. ‘It depends on 
how fast they were going.’ Q. ‘Have you ever seen 
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them stop in that time ?’ A. ‘I have sometimes seen 
them stop very quick/ By the Court: ‘At the rate 
of speed this car was going at that time? This car 
was run by cable.’ A. ‘Yes, sir.’ 

“It is, therefore, plain to be seen that the witness 
referred to was not qualified to give his opinion as 
an expert in relation to the subject matter of the in¬ 
quiries addressed to him.” 

Judgment reversed. 

In the case of Capital Traction vs. Contner, 120 Md., 78, 
the court i)ermitted a witness to testify as to the distance 
in which a car could be stopped, and at page 82 the court 
said: 


“The third exception was in permitting the wit¬ 
ness, Cummins, to answer the last of the following 
questions: 

“Q. Have you had occasion while travelling upon 
cars of this road, similarly equipped with brakes, to 
the one which caused this accident, to observe how 
quickly the cars could be stopi^ed ? 

“A. I have. 

“0. Within what distance ? 

“A. Half the length of the car. 

“The witness later testified that the car was 50 
feet in length. 

“We do not think it can be disputed that if the 
witness is qualified, testimony of the character here 
sought to be introduced is admissible. The main 
issue in this case was, whether, or not, this car could 
have been stopped if the motorman saw or should 
have seen the peril of the appellee. Therefore there 
was no better way of showing this, than by prov¬ 
ing, by comptent witnesses, the distance in which a 
car equipped the same as the one in question, or under 
the same conditions, could have been stopped. But 
the question under consideration attempts to prove 
this by only calling the witness’ attention to cars 
similar and similarly equipi)ed with brakes, and leav¬ 
ing out of consideration the numberless other con¬ 
ditions that must surely have an effect upon the dis- 
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tance in which a car can be stopped. We further 
do not think this witness was a competent witness 
to testify upon this subject. He certainly was not 
shown to have had any knowledge, upon this subject, 
other than any casual user of a trolley car would 
have. We do not think this witness should have 
been permitted to testify along this line; * * 


In the case of Boring vs. Metropolitan Street Railway 
Company, 194 Mo., 541, 552, it is said: 

* 

'‘It is also insisted that the court committed error 
in refusing to allow one Hanway, a witness for plain¬ 
tiff, to testify as to whether he knew in what distance 
one of defendant's cable cars, when running at 
its usual rate of speed, could be stopped, and if so, 
to state within what distance it could be stopped 
without injury to the passengers. The court refused 
to allow the witness to answer the questions upon 
the ground that it had not been shown that witness 
was qualified to express an opinion upon the matter. 
We think the court properly refused to allow the 
witness to answer, for the reason that it had not been 
shown that he had, by practical tests and observa¬ 
tion, qualified himself to express an opinion as to the 
distance within which one of the said cars could be 
stopped under the conditions as stated.” 


In Smith vs. Kewaunee Light & Power Company, 175 
Ill. App., 354, 359, it is said: 

"The witness Shields, who had not seen the in¬ 
sulation upon appellant’s wire at the place in ques¬ 
tion, was permitted to testify for appellee as an ex¬ 
pert concerning said insulation, and to state its 
imperfections and what would have been a proper 
insulation. This was admitted over repeated ob¬ 
jections that the witness had not qualified to testify 
as an expert. We are of opinion that it was not 
shown that Shields was qualified to testify as an 
expert, and that these objections should have been 
sustained.” 



44 


In the case of X. & P. Traction Company vs. Ellington. 
lOS Va., 245, 251, where the court permitted a witness who 
had been a conductor and motorman on electric cars off and 
on for eight years to testify as an expert in respect to the 
character of a crossover trolley which would be simple and 
inexpensive for promoting safety and the convenience of 
this company and its employees, the witness admited that 
he never had any experience in superintending the construc¬ 
tion of such work, and it was held error to admit the testi¬ 
mony of this witness over the objection of the defendant 
on the ground that he had not qualified as an expert to 
express an opinion on the matter under investigation. 

Geist et al. vs. Detroit City Ry. Co., 91 Michigan, 44G, 
440: 


“'I'here was no evidence given on the part of the 
•plaintiffs as to what kind of a brake was used upon 
the car, or whether any brake or other appliance for 
stopping it was provided for that particular car. but 
a witness for the plaintiffs was permitted, before 
the defendant took the case, to state that the car 
might have l>een stopi:>ed if the brake was in good 
order and had l^een applied. Another witness was 
allowed to testify to the same effect. Both these 
witnesses had l)een street car drivers, but it is not 
shown that they knew what brakes were on this car, 
or that they had ever run a car down this incline. 
One of them testified that he had never done so. No 
testimony was given, other than this, by the plaint¬ 
iffs, relative to the appliances upon this car for stop¬ 
ping it, and the testimony was not admissible. It 
was a matter of which they were not shown to have 
the required knowledge to give an opinion.’' 

Barry vs. Second Ave. R. R. Co.. 20 N. Y. Supp., S71: 

“The exception to the exclusion of the evidence as 
to the distance within which a car might l:)e stopped, 
is not well taken, because it is not apparent that a 
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‘'inaster mechanic who never drove a car*' is an ex¬ 
pert in the matter as to which the witness was inter¬ 
rogated, and because it seems from the evidence of 
both parties that when the driver saw the boy he 
was too near to prevent the collision with him/' 
Judgment affirmed. 

Bliss vs. United Traction Co., 78 N. Y. Supp., 18, 20: 

“The record does not disclose that the witness had 
special knowledge in regard to stopping a car by the 
use of a reverse current, enabling him to speak as an 
expert. A momentary incidental experience with a 
reverse current, under special conditions is not suf¬ 
ficient to make one an expert, especially as to its use 
under entirely different circumstances. The witness 
was disinclined to answer as an expert, but the court, 
notwithstanding specific objections, allowed repeated 
questions; and his answer, Tt ought to be stopped in¬ 
stantly,’ was clearly a guess and a mere speculative 
opinion. It is quite possible that under the charge 
of the court, in connection with this testimony, the 
jury may have reasoned that, as the motorman con¬ 
fessedly saw the boy start to run in front of his car, 
when he was eight or nine feet away from him, the 
car ought to have been stopped instantly, and that 
the failure to stop the car instantly was negligence 
on the part of the defendant. Such conclusion should 
not be based upon the testimony of a witness whose 
competency to speak as an expert had not iDeen suf¬ 
ficiently shown.” 

“It is unnecessary to discuss the merits of this case, but 
for the reason stated, the judgment should be reversed and 
a new trial granted, with costs to the appellant to' abide the 
event. All concur.” 

III. 

The court committed error in refusing to direct the 
jury to return a verdict in favor of the appellant. 

6652 —♦ 
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At the conclusion of the whole case, the appellant offered 
the following prayer, which was refused by the court: 

‘‘No. 1. 

“The jur}’ are instructed as matter of law that 
upon the whole evidence in the case their verdict 
should be for the defendant” (Rec., p. 30). 

The evidence in this case shows that for a distance of at 
least 700 feet east of the place where the accident happened 
to plaintiff’s intestate, the tracks of the appellant were 
straight, and on a down grade : the witness, James C. Jones, 
called by the plaintiff, testified that from his store, looking 
around the corner of the school house, he could see the car 
of the appellant at a ix)int when it was at least 100 feet 
from the west end of the cinder platform, located on the 
west side of the ajjpellant’s track. 

The evidence shows that plaintiff's intestate was at the 
lamp post at the southwest corner of Nineteenth Street and 
Beiinings Road: that he crossed the south roadway between 
the south curl) of Bennings Road and the south rail of the 
east-lx>und track of the appellant, and proceeded across the 
tracks of the appellant in the face of an approaching car. 

It is contended that plaintiff's intestate at the time of the 
accident did not occu])y the relation of passenger towards 
the appellant, and that he was Ixuind to look and listen for 
approaching cars before attempting to cross the tracks. 

The evidence in this case clearly establishes that plaint¬ 
iff's intestate ran heedlessly and recklessly upon the track 
of the appellant, immediately in front of an approaching 
car, which he could have seen l^efore he reached the track 
on which the car was l^eing operated, if he had exercised 
any care whatsoever. 

Plaintiff's intestate was l>ound to look and listen for an 
approaching car l:)efore going upon the track, and his fail¬ 
ure so to do was contributory negligence on his part, and the 
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appellant was entitled to have the verdict directed in its 
favor. ’ 

In the case of Southern Railway Company vs. Gray, 241 
U. S., 339, 353, it was said: 

/ 

‘‘Negligence by the railway company is essential 
to recovery, and there is not a scintilla of evidence to 
show this under the most favorable view of the tes¬ 
timony urged by counsel for defendant in error. 
When it first became possible for the engineer to see 
signal lights 1,254 feet away, he had a right to sup¬ 
pose the brakeman was standing there on guard. 
Immediately, he says, the customary signal was 
sounded. No duty to the brakeman demanded an in¬ 
stant effort to stop the train—the indicated danger 
was more than one-half mile away. Moreover, ap¬ 
plication of emergency brake at that moment, it ap¬ 
peared, would not have caused a stop in time to pre¬ 
vent the accident. There is no evidence that the en¬ 
gineer could have seen the brakeman a single moment 
before he did or omitted thereafter to do all within 
his power.” 

In the case of Northern Pacific Railway Company vs. 
Freeman, 174 (j. S.. 379, 384, it is said: 

‘Tf, in this case, we were to discard the evidence 
of the three witnesses entirely, there would still re¬ 
main the facts that the deceased approached a rail¬ 
way crossing well known to him; that the train was 
in full view; that, if he had used his senses he could 
not have failed to see it; and that, notwithstanding 
this, the accident occurred. Judging from the com¬ 
mon experience of men, there can ]ye but one plausible 
solution of the problem how the collision occur¬ 
red- He did not look; or if he looked, he did not 
heed the warning, and took the chance of crossing 
the track before the train could reach him. In either 
case he was clearly guilty of contributory negli¬ 
gence.” 
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In the case of Harten vs. Brightwood Railway Company, 
18 App. D. C.. 2()0, the plaintiff, a woman, stepped from a 
northbound car of the defendant company; after stepping 
from the northbound car she walked l^ehind the car, crossing 
the track from the east to the west, and was struck by a car 
proceeding south on the west track. Upon the trial of the 
cause a verdict was directed on the ground that the plaint¬ 
iff was guilty of contributory negligence as a matter of law. 
The judgment of the lower court was affirmed on appeal, 
this court quoting with approval the language of Mr. Jus¬ 
tice Brown in the case of Northern Pacific Railway Com¬ 
pany vs. Freeman, 174 U. S.. *570. holding that the plaintiff 
was guilty of contributory negligence, and that it was proper 
to direct a verdict in favor of the defendant. 

In the case of Barrett vs. Columbia Railway Company, 20 
Aj)p. D. C.. ‘581. the plaintiff was struck by a car of the de¬ 
fendant company on H Street, Northeast, near Maryland 
Avenue. It appeared in evidence in the case that the 
plaintiff was riding a Ificycle; that he approached the track 
of the defendant from the north, and at the time he neared 
the track there was a car either standing or moving slowly 
in a westerly direction on the north track; that the plaint¬ 
iff passed 1)ehind the car and was struck hy an eastbound 
car running on the south track. UiX)n the trial of the cause 
a verdict was directed in favor of the defendant on the 
ground of contributory negligence of the plaintiff, and upon 
appeal the judgment was affirmed. 

In the case of Edgerton vs. Baltimore & Ohio Railroad 
Company, 0 Ap]). D. C., .■)1(>, it appears that the deceased 
purchased a ticket for transportition over the lines of rail¬ 
road of the defendant, and was trans|X)rted from Rockville, 
in the State of Mar\dand, to University Station, located at 
Brookland in the District of Columbia; that he alighted at 
University Station and it was claimed that he had purchased 
a two-day ticket which entitled him to return transportation 
from University Station to Rockville. He was struck by a 
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train of the defendant while at University Station. Upon 
the trial of the cause a verdict was directed in favor of the 
defendant, and upon appeal the judgment was affirmed. In 
affirming the judgment this court said (p. 522) : 

“We think the court l:>elow was right in granting 
the instruction that was reciuested by the defendant. 
The plaintiff had entirely failed to make out a case 
for the consideration of the jury. There is no evi¬ 
dence whatever in the record to show that the de¬ 
ceased was entitled to the protection due to a pas¬ 
senger in the act of entering upon or departing from 
a train. There is nothing to show that, at the time 
of his death, he was entitled to enter upon any train 
of the railroad company. * * * 

“It is elementary law that a common carrier is not 
an insurer of persons, and it is equally elementary 
law, that while the common carrier is justly held to 
a rigid accountability for the performance of the 
contract for safe transportation entered into by it, 
the passenger himself must, at every stage of that 
transportation, use all the reasonable care and 
caution of which the circumstances are capable. He 
may not place himself in a position of obvious danger, 
and thereafter hold the common carrier liable for 
the result of his own carelessness.” 

In the case of McNab vs. United Railway Company, 94 
Md., 710, the plaintiff was injured by being struck by a car 
of the defendant while she was in the act of crossing the 
track. It was held that the plaintiff was guilty of contribu¬ 
tory negligence as a matter of law, and the verdict was di¬ 
rected for the defendant. Upon the trial of the cause it 
was attempted to inject in the case the so-called “last chance” 
doctrine. The court in disposing of this question, at page 
720, said: 

“There is not the faintest gleam of evidence to 
show that the motorman could have stopped the car 
or checked its speed so as to avoid the collision after 
Mrs. McNab drove upon the track upon which the 
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car was moving. The doctrine is only applicable 
when the company's negligence in not avoiding the 
consequences of the plaintiff's negligence is the last 
negligent act. It can never be invoked when the 
plaintiff's own act is the final negligent act.'' 

In the case of Gandck vs. United Railways Company. 101 
Md.. 239, plaintiff was injured by being struck by a car of 
the defendant while walking on the tracks. The court be¬ 
low directed a verdict in favor of the defendant, and upon 
an appeal the judgment of the lower court was affirmed. It 
was held that the plaintiff was guilty of contributory negli¬ 
gence as a matter of law, and was not entitled to recovery. 

In the case of Stearman vs. Baltimore & Ohio Railroad 
Company, G App. D. C., 46, it appears that plaintiff's intes¬ 
tate, a woman, while walking along the tracks of the de¬ 
fendant, was struck by one of its engines, the engine at the 
time of the accident proceeding in the opposite direction on 
the track from which trains ordinarily ran, and the plaintiff 
was struck when she had her back to the engine. Upon the 
trial of the cause a verdict was directed in favor of the de¬ 
fendant on the ground of contributory negligence of the 
plaintiff, and on appeal the judgment was affirmed. 

It is respectfully submitted that the rule of law in this 
jurisdiction is that it is contributory negligence as a matter 
of law for a person to< attempt to cross the tracks of a rail¬ 
road company without exercising proper care to see if a 
car is approaching before attempting to cross. 

While it is true that in the case of City & Suburban Rail¬ 
way Company vs. Cooper, 32 App. D. C., 550, this court 
held that the duty of stopping to look and listen of general 
application in cases of steam railway crossings, cannot be 
applied in a strict sense to street railways. The opinion 
upon this question is as follows (p. 557) : 

“The conditions under which street cars are op¬ 
erated are quite different from those surrounding 
steam railways at ordinary highway crossings. They 
run in all directions for local accommodation, cross- 
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ing crowed streets at short interv^als. They stop at 
all crossings when necessaiy- to take on or discharge 
passengers, and their managers know that the cross 
streets are in constant use bv other vehicles of all 
kinds. Their speed is confined within reasonable lim¬ 
its, and their movements are more easily and prompt¬ 
ly controlled than those of steam railways. For 
these reasons, and others that the conditions under 
which they operate readily suggest, the duty of stop¬ 
ping to look and listen, of general application in 
cases of steam railway crossings, cannot be applied, 
in a strict sense to street railway crossings.’’ 

An examination of the opinion shows that this court only 
intended to modify the rule in respect to contributory negli¬ 
gence in crossing streets in the city. 

In the case at bar the accident happened beyond the city 
limits, in the suburl)s. where the cars are permitted to be 
operated at a rate of sjjeed not greater than 20 miles an 
hour, and, therefore, it is urged that the doctrine applicable 
to steam railways should l^e applied in this case, that under 
evidence in this case plaintiff’s intestate was clearly guilty 
of such contri]>utory negligence as would preclude a re¬ 
covery of damages, and the court should have granted the 
prayer of the appellant and directed a verdict in its favor. 

IV. 

THE COURT COMMITTED ERROR IN REFUS¬ 
ING TO GRANT APPELLANT’S INSTRUCTION NO. 
7, AND IN CHARGING THE JURY THAT THE REG¬ 
ULATION GOVERNING THE SPEED OF CARS 
WAS A PROHIBITIVE AND NOT A PERMISSIVE 
REGULATION, THAT THE JURY COULD FIND 
THAT THE APPELLANT WAS NEGLIGENT, EVEN 
THOUGH THE CAR WAS OPERATED AT A RATE 
OF SPEED LESS THAN TWENTY MILES AN 
HOUR. 
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The evidence in this case establishes that the accident to 
plaintiff's intestate happened at a place beyond the city 
limits, in the suburbs of the city, where cars are permitted 
to be operated at a rate of speed not in excess of twenty 
miles an hour. 

In the course of the trial the appellee introduced in evi¬ 
dence the following regulation: 

“Section 1. ‘No car shall move at a greater rate 
of speed than 15 miles per hour, on city lines, nor 
at a greater rate of speed than 20 miles per hour on 
suburban lines. Passing standing cars the gong must 
be rung and the speed of cars must be reduced so 
that a quick stop can be made. Cars shall approach 
street or road crossings at a reduced rate of speed 
and under such control as to insure safety to passing 
vehicles and pedestrians.’ ” (Rec. p. 17.) 

The appellant offered the following prayer, which was 
refused by the court: 


“No. 7. 

“The jury are instructed, that under the regula¬ 
tions in force at the time of the accident the defend¬ 
ant was allowed to operate the car at a rate of speed 
not in excess of twenty miles an hour, and that it 
was not negligence on the part of the defendant to 
operate its car at any speed not in excess of twenty 
miles an hour.’* (Rec. p. 37.) 

The court in its charge in dealing with the question of 
the regulation governing the speed of cars and duty of the 
defendant with respect to the speed of the car, charged the 
jury as follows: 

“With respect of the speed of the car, I think T 
ought to say that the regulation is a prohibitive and 
not a permissive regulation. It makes it unlawful 
to run more than twenty miles an hour. It does not 
make it unlawful to run twenty miles an hour in all 
circumstances. Running more than twenty miles 
an hour would be an act of negligence in itself— 
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negligence as a matter of law. Running within less 
than twent}' miles an hour might be negligence in 
the circumstances and it would be a question of fact 
for you to say whether the sj^eed at which the car 
was running was an excessive rate of speed, in the 
circumstances.” (Rec. p. 39.) 

It is resj^ectfully submitted that the court committed error 
in charging the jury as set out above. 

The regulation which was offered in evidence provided 
that cars shall not be operated at a greater rate of speed 
than twentv miles an hour on suburban lines. 

It is contended by the appellant that the reasonable inter¬ 
pretation of this regulation is that cars are permitted to be 
operated at a rate of speed not in excess of twenty miles 
an hour at the point in question, unless it appears in evidence 
in the particular case that there are present circumstances 
which would make the maximum rate of speed dangerous. 
It is conceived that under circumstances where a congestion 
of persons occurs along the tracks of the railway company, 
that it would be dangerous to operate the cars at the maxi- 
mur rate of si)eed allowed by the regulations, and that in 
a given case it might be proper to submit to the jury the 
question as to whether or not the car was being operated 
at a negligent rate of speed, even though it was running at 
a rate of speed less than the maximum allowed by the regu¬ 
lation. There might be present circumstances where per¬ 
sons were crossing the track in such numbers and with such 
frequency that it might be properly left to the jury to deter¬ 
mine whether or not the defendant was negligent in operat¬ 
ing the car, even though the car in question was not running 
in excess of the maximum prescril^ed by the regulation. 

In the case at bar it is contended that under the evidence 
in this case, no s^^ecial circumstances were presented which 
would require the railroad company to have its car operated 
at a rate of speed less than the maximum provided by the 
regulation. 
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The speed regulations were promulgated with a view to 
permitting cars to be operated at such speeds as would be 
safe. 

The authorities charged with the responsibility of formu¬ 
lating proper regulations with due regard to the safety of 
the travelling public have established that under ordinary 
circumstances cars may be operated at a rate of speed not 
in excess of twentv miles an hour on suburban lines. 

Surely a railway should be permitted to operate its cars 
at this rate of speed, without being charged with negligence 
in so doing, unless there exist si>ecial circumstances which, 
to the mind of the ordinarily careful and prudent man, 
make it appear that it would be dangerous to operate a car 
at the maximum speed prescribed by the regulations. 

In the case at bar there is no evidence which shows that 
any special circumstances existed which would require the 
motorman of the appellant to oj^erate the car at a speed 
less than the maximum prescribed, and until such circum¬ 
stances are made to appear, it is contended that the motor- 
man of the appellant had a right to operate the car at a speed 
not in excess of twenty miles an hour, without the appel¬ 
lant being charged with negligence in so operating the car. 

It is respectfully submitted that in view of the evidence in 
this case, the refusal to grant the instruction requested was 
error, and that the charge of the court in emphasizing this 
matter to the jury was error which was prejudicial to the 
rights of the appellant. 

V. 

The court erred in granting appellant-s prayer number 
four. 

The prayer granted at the request of appellee is as fol¬ 
lows : 

“No. 4. 

“The jury are instructed as matter of law that the 
plaintiff's intestate, when about to cross the defend¬ 
ant's tracks, in the absence of circumstances suffi- 
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cient to indicate the contrary, had the right to assume 
that the defendant's approaching car was not exceed¬ 
ing, and would not exceed, the lawful speed." (Rec. 
p. 36.) 

By this prayer the jury were instructed that when plain¬ 
tiff's intestate was about to cross the tracks of the appellant 
in the absence of circumstances sufficient to indicate the con¬ 
trary, he had a right to assume that the defendant’s ap¬ 
proaching car was not exceeding, and would not exceed, 
the lawful rate of speed. 

There was no evidence in this case to show that plain¬ 
tiff’s intestate saw the car of the appellant as it was ap¬ 
proaching. 

While it is true, that in a case where a pedestrian about 
to cross the tracks of a street railway, sees a car approach¬ 
ing, he has a right to assume that the car will not proceed 
at a greater rate of speed than that permitted by the regula¬ 
tions, until such time as there is something apparent in the 
movement of the car to indicate that it is exceeding the 
speed regulation. 

In the case at bar, it is respectfully submitted that this 
assumption cannot be indulged in favor of plaintiff’s in¬ 
testate, because there is nothing in the evidence which indi¬ 
cates that he was aware of the approach of the car. There 
is no evidence in the case that he looked for the approaching 
car, and so far as the evidence discloses, he was utterly 
oblivious of the fact that the car was approaching and in 
such close proximity to him. 

VI. 

The court committed error in refusing to grant appel¬ 
lant’s prayer number six. 
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The appellant prays the court to instruct the jury as fol¬ 
lows : 


“No. 6. 

“If the jury find from the whole evidence in the 
aise that plaintiff's intestate was walking or standing 
on or along the track of the defendant, at a place 
where the said track was constructed, on the ap¬ 
proved right of way of the defendant and not at any 
road or walkway crossing the said track, then they 
are instructed under such circumstances that plaint¬ 
iff's intestate was a trespasser upon the tracks of the 
defendant, and that the only duty which the defend¬ 
ant owed to him in such circumstances was not to 
wantonly inflict injury upon him and that before 
plaintiff can recover a verdict in this case, the jury 
must find that the injury was due to wantonness on 
the part of the defendant.” 


The evidence in this case shows that the tracks of the ap¬ 
pellant, at the point where the accident happened, were not 
on a public highway, but were laid on a private right of way 
of the appellant. 

By the foregoing prayer, the appellant prayed the court 
to instruct the jury that if the appellant was crossing the 
tracks at a point other than the walkway provided for per¬ 
sons to cross, then he was a trespasser on the tracks of the 
appellant. 

The only place where plaintiff's intestate would have a 
right to cross the tracks of the appellant, would be at a 
proper crossing. The public highway was on the south side 
of the appellant’s tracks, and there was no roadway on the 
north side of the tracks. 

Plaintiff’s intestate l^eing on the tracks at a point other 
than a proper crossing or cross walk, he was at a place where 
he had no right to be. 
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It is submitted that the plaintiff’s intestate, while crossing 
the tracks at a point where no cross walk or crossing was 
provided, would, in law, be in the same position as a person 
walking along the tracks of a railway on a private right of 
way. 

Conclusion. 

It is respectfully submitted that the judgment appealed 
from should be reversed. 

Respectfully submitted, 

George P. Hoover^ 
Attorney for Appellant. 
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Statement of Facts. 

On the evening of Christmas Day, 1913, George W. 
Clark, a man in the prime of life, forty-six years of age, 
was struck by a rapidly moving car of the appellant com¬ 
pany and hurled to his death when standing upon or in close 
proximity to the cinder station platform of the railway 
company at 19th Street and Benning Road in the District 
of Columbia. 

The deceased was a blacksmith by trade and earned from 
$25.00 to $30.00 per week and was the sole support of a 
wife and four children, the youngest of whom was just 
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sixteen months old when his father died. Only two wit¬ 
nesses to the accident survived to testify, one being the 
motorman (Macaboy), and the other an entirely disinter¬ 
ested colored man (Jones) who was the proprietor of a 
drug store at 746 19th Street which faces east from the 
west side of 19th Street, • distant 175 feet from the south¬ 
west corner of the station platform (R., p. 14). This wit¬ 
ness places the deceased crossing the east bound track when 
witness could see car for first time, which would place the 
deceased less than 17 feet from the north rail (R., p. 14) 
and the car 106 feet away from the west end of platform 
(R., p. 14). The front north extreme end of car which ac¬ 
cording to Jones was moving at a high rate of speed, prob¬ 
ably 30 miles per hour, struck deceased as he was exerting 
himself to reach safety upon the platform with the evident 
intention of boarding the car for passage to his home. His 
body was found in a ditch to the north of the track about 
15 feet west of the station platform. 

For several hundred feet east of the station, there is a 
down grade to the station, and apparently no effort was 
made to stop or retard the speed of the car until the acci¬ 
dent was imminent and then about two or more car lengths 
or from 80 to 120 feet were required to bring it to a stop. 
Even in this emergency, the motorman did not make use 
of sand provided for emergency stops. 

Death ensued to Mr. Clark a few days after the accident. 

Argument. 

I. 

The argument under this head of appellant’s brief is di¬ 
rected to the action of the court in refusing to grant appel¬ 
lant’s prayer No. 5, and in charging the jury upon this sub¬ 
ject. Prayer No. 5 reads as follows: 
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“The jury are instructed, as matter of law, while 
plaintiff's intestate was in the act of crossing the tracks, 
the relation of passenger and carrier did not exist be¬ 
tween plaintiff’s intestate and the defendant; and that 
the only duty owing by the defendant to the plaintiff’s 
intestate was that which it owed to the traveler upon 
the highway, and while in the act of crossing the tracks 
of the defendant it was the duty of the plaintiff’s intes¬ 
tate to exercise reasonable care in keeping a lookout 
for approaching cars” (R., p. 37). 

In his charge to the jury, the court stated: 

“This railroad, it appears, is on a private right of 
way. Both tracks are upon that right of way, and not 
upon the highway itself; and it seems that a place is 
prepared there for those who wish to become passen¬ 
gers to cross, to come upon the railroad property and 
take the car; and of course they have a right to expect 
that passengers will use that place and will not come 
by other and unusual routes; and unless there is some¬ 
thing to indicate that a person is coming in some other 
way, the motorman is not bound to anticipate that he 
will. He will naturally look for them at the place 
prepared. If this man was crossing practically at the 
place prepared for him, then he was coming there in 
the place that the company had invited him to come in, 
. if he wanted to be a passenger. If he was outside of 
that, crossing at some other substantially different 
place, then the rule would be different. The road 
would not be bound to exercise the same degree of 
care and diligence toward a trespasser upon its tracks 
that it would be bound to exercise in reference to a 
person who was coming in the place where they had 
asked him to come. In the latter place a higher degree 
of care is required, because a man is responding to 
their invitation. 

“It is a question of fact for you to determine where 
this man was at the time just before he was struck. 
If he was not exactly on the cinder pathway across the 
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tracks, but was very near to it, making for the cinder 
platform, almost upon it, and apparently, to the motor- 
man, was going to the platform, and was almost upon 
it, I think in law you should treat it as practically the 
same as if he were upon it. That is, the company 
would be bound, at least, to exercise reasonable dili¬ 
gence toward him, to see that he was not run upon; 
and if he was on the platform or the roadway pre¬ 
pared for him to come upon, then it was bound to 
exercise the duty which it does toward a passenger, or 
one who is accepting the invitation of the company to 
be a passenger, and upon its land in the place which 
they have invited him to come to” (R., pp. 40, 41). 

It will thus be seen that the court recognized the dispute 
in the evidence as to the position of Clark at the time of the 
accident and left that controverted fact for the considera¬ 
tion of the jury without imposing upon the appellant the 
necessity of exercising the duty it owes to a passenger un¬ 
less they found from the evidence that Clark was either “on 
the platform or the roadway prepared for him to come 
upon” (R., p. 41). If the jury found that Clark was on the 
pathway then, as hereafter shown, by the language of the 
court at the conclusion of his charge, they were instructed 
that Clark was entitled to a ‘'higher^’ degree of care than 
as a trespasser. While the court said that if Clark “was 
not exactly on the cinder pathway across the tracks, but 
was very near it making for the cinder pathway almost 
upon it,” and the jury treated it practically the same as if 
he was on the platform, yet in defining the duty the com¬ 
pany owed to Clark, the court said that “the company would 
be bound, at least, to exercise reasonable diligence toward 
him to see that he was not run upon” (R., p. 41). 

The exceptions to the court’s charge do not raise any ob¬ 
jection to the language of the court referring to the law 
applicable should the jury find that Clark was not upon the 
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cinder platform, but are directed against the charge of the 
court based upon the theory that Clark was crossing the 
walkway adjacent to and a part of the station platform. 
We quote the record: 

“Mr. Hoover: I also except to that part of your 
Honor's charge where your Honor stated to the jury 
that if they found in this case that the plaintiff was 
crossing the walkway and going to the platform, that 
while he was crossing the walkway he was a passenger 
of the defendant, and entitled to the highest degree of 
care" (R., p. 42). 

“The Court: I did not say he was a passenger, but 
that he was going to become a passenger, and was en¬ 
titled to a higher degree of care on the part of the 
motorman than if he was a trespasser. The exception 
will be noted." 

It will thus be seen that the court did not charge the jury, 
as contended, that the appellant owed to the decedent, Clark, 
the duty to exercise the highest degree of care arid prudence 
should they find that he was on the walkway going to the 
platform, but that it was a higher degree of care on the 
part of the motorman, “than if he was a trespasser." If 
there was any question about the meaning of the language 
of the court on that point, this statement in the presence 
of the jury eliminated it. 

The whole argument of the appellant is predicated upon 
the assumption that the court charged the jury that the 
appellant owed the appellee’s intestate the highest degree of 
care should they find that he was on the cinder pathway, 
but this assumption is not justified by the charge of the 
court nor the exceptions taken. 

Although it is claimed by the appellant that the court 
instructed the jury that it was incumbent upon the motor- 
man to exercise the highest degree of care and prudence 
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should they find that the appellee’s intestate was upon the 
cinder pathway, yet the impression is erroneously attempted 
to be conveyed that there was no testimony whatever which 
placed the intestate either upon the cinder pathway or the 
platform. 

In addition to the testimony referred to by appellant, the 
jury had before it the following: 

Although the witness Macaboy, motorman, testified in 
one place, as indicated by appellant, yet it is claimed that 
his testimony, without dispute, is to the effect that Clark 
was 15 feet beyond the platform when he was struck by the 
car. While testifying on direct examination, Macaboy 
stated that he first observed Clark when he was 20 feet 
away, “not in front of witness, not directly in front of him, 
but running north.” And then being questioned as to the 
place where he found Clark lying when he stopped the car 
and went back, continued as follows: “Found man lying in 
gutter with face down; water was in the gutter. Witness 
and conductor helped the man up. The ditch witness re¬ 
fers to is west of the 19th Street stopping place and is east 
of the 19th Street stopping place and there is a sewer that 
runs through the platform, part of the ditch where witness 
found the man in the water was on the west side of 19th 
Street; it was in the ditch about 15 feet west of the ipth 
Street stopping place'' (R., pp. 20, 21). 

The testimony was, therefore, before the jury, that Clark 
when found was in the ditch 15 feet west of the platform 
and not that he was as much as 15 feet away when struck by 
the car. It could not be contended that if only 15 feet or 
five steps away from the passenger platform and proceed¬ 
ing towards it when struck by such a rapidly moving car 
he would not have been further away when his body came 
to rest, from the terrific impact. 

The witness, Jones, testified that he saw Clark crossing 
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the tracks and the situation to his mind must have placed 
Clark on the platform for he says he thought he boarded the 
car (R., p. 18). Jones saw Clark going towards the gravel 
walk; “he was-on the gravel walk.” Again when witness 
first saw the car, the man was on the south rail of: the east- 
bound track. At that time, the car was somewhere up the 
track, as far up as witness could see (R., p.. 19). If there 
could be any doubt about the testimony of Jones, it is dis¬ 
sipated by the following statement: “At the time that the 
man disappeared, he seemed to be right at: the west end 
of the platform, somewhere in here (indicating)” (R., p. 
20 ). 

We have difficulty, therefore, in apprehending why ap¬ 
pellant makes the following statement in its brief: 

“It is earnestly urged upon-the court-that the. re¬ 
fusal of the trial court to instruct the jury as prayed, 
and the charge of the court placed upon the appellant 
the burden of exercising the highest d^ree of care 
towards a person who was recklessly nmning across 
the tracks of the appellant at a place removed fixfm 
the path which passengers would naturally be expected 
to take, and in such close proximity to an approaching 
car, as the evidence in this case shows, as to preclude 
the idea that he was in any sense a passenger” (Br., pp. 
17, 18). (Our italics.) 

Before taking up and considering the cases cited by ap¬ 
pellant, we advert to the situation which the jury -was war¬ 
ranted in finding from the evidence. The car that struck 
the intestate was equipped with a headlight and Banning 
Road was illuminated with electric lights on guy poles (R., 
p. 20). According to the witness Jones, who. could see 
while standing in the doorway of his store 175 feet from 
the southwest end of the cinder platform (R., p. 14), Clark 
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was on the gravel walk and on the south rail of the east- 
bound track at a time when the car was as far up the track 
as he could see (R., p. 19), by measurement this distance 
was 106 feet (R., p. 14). The width of the tracks over all 
was 17 feet 3 inches and the cinder platform to the north 
was flush with the rails and was extended across the rails 
with a length of 18 feet (R., pp. 14, 15). There does not 
seem to be any cinder platform or other kindred place on 
the south side of the tracks, and for that reason, passengers 
on an eastbound car would have to either alight in Benning 
Road or on the pathway to the left of the car so that the 
company was using this cinder path as a platform. To 
reach the north side of the tracks to board a westbound car, 
it was necessary to pass across the cinder platform between 
the rails as no other means were provided for that purpose, 
and the motormen operating westbound cars were neces¬ 
sarily charged with the knowledge that persons intending to 
board their cars must be upon and cross this platform and 
have the corresponding duty imposed upon them of expect¬ 
ing persons to cross this platform. It may be pertinently 
asked, therefore, whether the motorman, or any one else in 
his position, seeing Clark under these circumstances, as he 
could have seen by the exercise of ordinary care and pru¬ 
dence, would be likely to think that Clark was not making 
a hona fide offer to become a passenger and was not travers¬ 
ing the usual and customary path provided for intending 
passengers? Surely he would not believe that Clark was 
making for the open field on the other side, or was crossing 
the track without object or purpose. Of course, if the 
motorman was not exercising ordinary care and prudence 
in keeping a watch in advance of his car and therefore did 
not see Clark in the position testified to, it could not be 
argued that the company would, for that reason, be exon¬ 
erated from liability. 
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Reasonable means of knowledge of the position of Clark 
must be regarded as the equivalent of knowledge. 

Washington-Va. R. Co. vs. Himelright, 42 App. 
D. C., 532, 542. 

The cases of Warner vs. B. & O. R. R. Co., 168 U. S., 
339, and Chunn vs. City & Suburban Railway Co., 207 
U. S., 302, as well as the decisions of this court hereinafter 
referred to, settle this contention against the claim of ap¬ 
pellant. 

In the Warner Case the B. & O. R. Co. operated a double 
track road, the tracks running substantially from north to 
south and being side by side; at University Station, a sta¬ 
tion building was maintained on the outer side of the west 
track and in front of the building was the necessary plat¬ 
form to enable passengers to enter or descend from any 
train which might stop; on the other side of the east track 
there was an imcovered platform, and these east and west 
platforms were connected by a plank crossing which was 
opposite the center of the station building. On the morning 
of the accident one Collis who had left a train stopping at 
University Station, returned to the station and proceeded 
hurriedly in the direction of the local train bound out from 
Washington going north on the east track. There was a 
conflict in the proof as to whether in crossing toward the 
train, Collis went on the cross walk connecting the two 
platforms, or diagonally upon the track away from the 
boardwalk and bearing toward the local train. While 
doing this an express train came down on the west track 
past the station and struck Collis, killing him. The proof 
further tendered to show that there was a clear view of the 
track going north from the station for a considerable dis¬ 
tance. 

At the closing of the evidence the defendant requested a 
peremptory instruction in his favor which was given by 
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the court bdow. This action by the court below was re¬ 
versed by the Supreme Court in an opinion holding that it 
could not be said as a matter of law that the intestate was 
guilty of contributory negligence and further holding that 
the intestate at the time was a passenger. Because of its 
analogy, we quote at large from the opinion of the court. 

The court (at p. 346) said: 

‘The duty owing by a railroad company to a pas¬ 
senger, actually or constructively in its care, is of such 
a character that the rules of law regulating the conduct 
of a traveler upon the highway when about to cross 
and the trespasser who ventures upon the tracks of a 
railroad company are not a proper criterion by which 
to determine whether or not a passenger who sustains 
injury in going upon the tracks of the railroad was 
guilty of contributory negligence. A railroad company 
owes to one standing towards it in the relation of a pas¬ 
senger a different and higher degree of care from that 
which is due to mere trespassers or strangers, and it is 
conversely equally true that the passenger, under given 
conditions, has a right to rely upon the exercise by the 
road of care; and the question of whether or not he is 
negligent, under all circumstances, must be determined 
on due consideration of the obligations of both the 
company and the passenger. As said by the Court of 
Appeals of New York in Terry vs. Tewett, 78 N. Y., 
338-344: 

There is a difference between the care and caution 
demanded in crossing a railroad track on a highway 
and in crossing while at a depot of a railroad company 
to reach the cars. No absolute rule can be laid down 
to govern the passenger in the latter case under all 
circumstances. While a passenger has a:right to pass 
from the depot to the train on which such passenger 
intends to travel, and the company should furnish 
reasonable and adequate protection against accident 
in the enjoyment of this privilege, the passenger is 
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bound to exercise power care, prudence, and caution 
in avoiding danger. The degree of care and caution 
must be governed in all cases by the extent of the peril 
to be encountered and the circumstances attending the 
exposure.' 

'‘And in the case before the court it was held to be 
a question for the jury, under all the circumstances, 
whether the plaintiff was chargeable with contributory 
negligence.” 

'fhe Court (at p. 347) further said: 

“The situation of the tracks, the location of the 
station building and the waiting room, the coming of 
the local train and its stopping to receive passengers in 
a position which required the latter to cross a track in 
order to reach the train, involved necessarily a condi¬ 
tion of things, which, under one view of the testimony, 
constituted an implied invitation to the passenger to 
follow the only course which he could have followed 
in order to take the train, that is to cross the track to 
the waiting train. Whilst it is true, as was said in 
Terry vs. Jewett, supra, that such implied invitation 
would not absolve a passenger from the duty to ex¬ 
ercise care and caution in avoiding danger, nevertheless 
it certainly would justify him in assuming that, in 
holding out the invitation to board the train, the cor¬ 
poration had not so arranged its business as to expose 
him to the hazard of danger to life and limb unless he 
exercised the very highest degree of care and caution. 
(P. 348.) The railroad under such circumstances, in 
giving the invitation, must necessarily be presumed to 
have taken into view the state of mind and of conduct 
which would be engendered by the invitation, and the 
passenger, on the other hand, would have a right to 
presume that in giving the invitation the railroad' itself 
had arranged for the operation of its trains with proper 
care. The doctrine finds a very clear expression in a 
passage in the opinion in the Terry case, already re¬ 
ferred to, where it’ was said (p. 342) : 
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‘It may be assumed that a railroad corporation, in 
the exercise of ordinary care, so regulates the running 
of its trains that the road is free from interruption or 
obstruction where passenger trains stop at a station 
to receive and deliver passengers. Any other system 
would be dangerous to human life, and impose great 
risks upon those who might have occasion to travel 
on the railroad.'" 

In the Chunn Case it appears that the railway platform 
extended lengthwise along the tracks, consisting of boards 
laid on the ground and sleepers parallel with the tracks and 
covered “the space between the tracks and the rails of the 
tracks and the width of two boards beyond the outside 
tracks" (pp. 304, 306). 

It will be noticed that the defendant was a suburban 
railway and that the only difference between the platform 
in that case and the one used by the appellant is found in 
the length of the platform and its substance—^boards in 
one case and cinders in the other. In the former case the 
plaintiff, concededly on the platform at time she was struck 
by a passing car, was found ten or fifteen feet north of the 
north end of the platform. 

In referring to the status of the plaintiff standing on the 
platform between the two tracks for the purpose of board¬ 
ing another car, the court (p. 307) says: 

“The plaintiff, therefore, was not a trespasser nor 
a mere traveler upon the highway. It is not important 
to determine whether she had become a passenger. 
Intending to become a passenger, she had come to a 
place recognized by the practice of the defendant as a 
convenient and suitable one from which’ to enter the 
car, and the car stopped to receive her. The defen¬ 
dant owed her an affirmative duty. It was bound to 
use that care for her protection which was reasonably 
required in view of the situation in which she had, at 
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the defendant’s invitation, placed herself, of the poir- 
pose for which she was there, of the approach of the 
car which she was intending to enter, and of the 
dangers to be apprehended from contact with a rapidly 
moving car, propelled by mechanical power. A jury 
might well say that, under such circumstances, reason¬ 
able care demanded the exercise of the utmost vigi¬ 
lance, foresight, and precaution.” 

In Wash. & Old Dominion Railway Co. vs. Hammerly, 
44 App. D. C., 196, the record discloses that the plaintiff 
was standing upon a platform of the defendant company. 
The fact that she was on the platform for the purpose of 
taking a car was held to create the relation of passenger 
and carrier. That case differs from the case at bar only in 
the respective positions of the plaintiffs on the platforms 
provided. 

In Dixon vs. G. F. & O. D. Ry. Co., 38 App. D. C., 
594, the court said: 

'‘A railway station may be defined as any place 
owned or under the control of a railway com¬ 
pany, and designated by it as a regular point at which 
it receives and discharges passengers or freight. In 
this instance Great Falls was the terminus of the road. 
Defendant not only owned the amusement grounds, 
but the ground where the station building and plat¬ 
form were located and where passengers were invited 
by defendant to assemble for the purpose of boarding 
its cars. The duty of the company, therefore, was that 
of a common carrier, charged with the highest care 
for the safety of its passengers. To that end persons 
assembling in the building, on the ground, or on the 
platform at the point fixed by the company for receiv¬ 
ing passengers, were at the company’s station, and 
were passengers within the meaning of the law.” 

In W. & O. D. R. Co. vs. Slyder, 43 App. D. C., 95, 
it appears that the railway had its building and waiting 
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rooms at the north end of the Aqueduct Bridge in 36th & 
M Streets; the cars were brought to a stop on 36th Street, 
opposite the side-walk and station. Slyder who had been 
on one of the cars that arrived at the terminal got down 
to the street and while standing in the street reached up to 
assist a lady coming down the steps. At that moment 
another car side-swiped the car from which he alighted and 
he was jambed between the two cars and injured. The 
railroad company made the point that Slyder was upon the 
public street and was not a passenger of the company and 
therefore not entitled to the exercise by it of the highest 
degree of care and caution. The court in rejecting this con¬ 
tention said: 

"‘According to all the evidence the plaintiff, when he 
was injured, had not left the premises of the defendant. 
That this was thoroughly understood at the trial is 
apparent from other portions of the court's charge, in 
which, without any objection by defendant’s counsel, 
the jury was told that the plaintiff "had not left the 
premises of the defendant’ at the time he was injured. 
In such a situation the carrier’s responsibility for the 
safety of its passenger, so far as its agencies are in¬ 
volved, do not end until he has been afforded an op¬ 
portunity to leave its premises. Topp vs. United R. & 
Electric Co., 99 Md.. 630, 59 Atl., 52, 1 Ann. Cas., 
912; Great Falls & O. D. R. Co. vs. Hammerly, 40 
App. D. C., 196; Melton vs. Birmingham R. Light & 
P. Co., 153, Ala., 95, 16 L. R. A. (U. S.), 467, 45 
So. 151; Chunn vs. City & Suburban R. Co., 207, 
U. S., 302, 52 L. Ed., 219, 28, Sup. Ct. R^., 63. More¬ 
over, it is not open to question in this jurisdiction 
that it is the duty of a carrier to exercise the highest 
degree of care for the safety of its passengers, not 
only when in the act of alighting, but until after such 
reasonable period of time as would permit them to 
get into a place of safety. Capital Traction Co. vs. 
Lusby, 12, App. D. C., 295; Great Falls & O. D. R. Co. 
vs. Hill, 34, App. D. C., 304. 
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In the case of Capital Traction Co. vs. Lusby, 12 App. 
D. C., 295, it appears that the female plaintiff was a pas¬ 
senger on a Pennsylvania Avenue car when it reached Sev¬ 
enth Street; that she alighted for the purpose of trans¬ 
ferring to the street car on Seventh Street, also owned by' 
the defendant company, and was injured by a car passing 
in the opposite direction on Pennsylvania Avenue, imme¬ 
diately after she had gotten out of the car and was in the 
act of crossing over to the transfer station. The court 
held that she was a passenger when struck. 

The law on this question is well expressed in 4 Ruling 
Case Law at Sec. 663, page 1253, as follows: 

“When a railroad company stops a passenger train 
where other tracks are between it and the depot plat¬ 
form, the rights of people having business with such 
train, and the duty of the company toward them are 
the same as if all the intervening space between depot 
and the train constituted the platform, and it is neg¬ 
ligence on its part to allow another train to run be¬ 
tween the passenger train and the station at which the 
passengers are being taken on or discharged.” 

“In the case of street car companies having regular 
stations at which the cars are in the habit of stopping 
for persons to get on and off the same rule applies 
as in the case of railroad trains, and a passenger, while 
not absolved from the duty of exercising care for his 
safety, has the right to assume that tracks intervening 
between the place where he alights and the station will 
be kept safe while he is crossing, and the mere fact that 
he fails to look and listen before attempting to cross 
such tracks does not, as a matter of law, constitute 
contributory negligence.” 

The cases from Illinois, cited by the appellant, upon an 
examination, appear not to be apposite, as hereinafter 
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pointed out. The true rule is stated in the case of C. & E. 
I. R. R. Co. vs. Chancellor, 60 Ill. App., 525, as follows: 

^‘Mrs. Johnson, when killed, was walking across one 
of appellant’s tracks at its railway station, under cir¬ 
cumstances that warranted the jury in finding that she 
was about to take passage upon a train run by ap¬ 
pellant and then waiting for the reception of passen¬ 
gers. She was, therefore, justifiably foimd to be a 
passenger, for whose safety appellant was bound to 
exercise the highest degree of diligence.” 

In the case of Terry, Adm. vs. Jewett, Receiver, 78 N. Y., 
338, cited with approval by the Supreme Court in the War¬ 
ner case, the facts show that the railroad company had tw’o 
tracks nmning east and west; the station was on the south 
side of the railroad and just west of the station was a 
public highway crossing the railroad. A freight train was 
going east and a passenger train west; just then plaintiff’s 
intestate started from the station on the south to go to the 
passenger train and as she stepped across the first rail of 
the south track she was struck by the engine of the freight 
train. The court held in this case that plaintiff’s intestate 
was a passenger. 

In Dieckmann v. C. & N. W. Railway Co. (Icw’a), 121, 
N. W., 676, it was shown that the railroad company oper¬ 
ated a double track railway through the town of Dewitt 
with the ticket office at main platform north of the tracks. 
There was a plankway across both tracks to a platform on 
the south side. Dieckmann, who had purchased a ticket, 
when the approaching of his train was announced, started 
in the direction of the south platform and was struck and 
killed by a passing train. The court held that Dieckmann 
was a passenger at the time he attempted to cross the tracks 
and the defendant was bound to the degree of care required 
of a carrier, citing numerous cases. 



17 


See also, Birmingham R. Light & P. Co. vs. Hayes, 153 
Ala., 178; P. B. & W. R. R. Co. vs. Anderson, 72 Mo., 519; 
Allender vs. C. R. I. & P. R. R. Co., 37 Iowa, 264; Jewett, 
Receiver, vs. Klein, 7 N. J. Equity, 550; G. C. & S. F. 
Railway Co. vs. Glenk, 9 Texas, Civil app., 599; Shannon 
vs. B. & A. R. R. Co., 78 Me., 52. 

The text-book citations in appellant’s brief have no bear¬ 
ing on this case. They contemplate the operation of a rail¬ 
road on schedule time and not the operation of a street rail¬ 
way system through the suburbs running at frequent inter¬ 
vals and stopping at every station on notice. 

Appellant cites five cases from Massachusetts, three from 
Illinois, one from Nebraska and two Federal cases in sup¬ 
port of its contention. An analysis of each of these cases 
will disclose there inapplicability. 

In June vs. B. & A. Railroad Co., 153 Mass., 79, it ap¬ 
pears that the plaintiff’s intestate was walking on the tracks 
of the company away from the station: indeed the court 
says: 


“The public was not invited to use this walk as a 
crossing, and the defendant was not bound to expect 
them there. Donnelly vs. Boston & Maine R. R., 151 
Mass, 210. The plaintiff’s intestate was not invited 
there. He was not going to or coming from the build¬ 
ing in which the walk ended: * * * it would seem.that 
he was not even on the walk, but between the rails 
facing the train which killed him” (p. 82). 

In C. & E. R. I. R. R. Co. vs. Jennings (190 Ill., 478), 
the court says: 

“He came to 76th Street crossing and walked along 
the sidewalk over the freight car tracks. He had 
not reached any platform provided for passengers or 
a point where such platform connected with the said 
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walk he was on, or any place where passengers were 
accustomed to get upon the train” (pp. 481 and 482). 

The court cites, with approval, the case of C. & A. R. R. 
Co. vs. Wilson, 63 Ill., 167, where Wilson was regarded 
as a passenger upon a showing that after purchasing a ticket 
for a train he w’as standing on a platform constructed by 
the railroad company for the convenience of passengers 
between the main track and the switch track when he was 
struck by a passing train. 

In Webster vs. Fitchburg R. R. Co., 161 Mass., 298, it 
was shown that the intestate was running across the track 
of the defendant outside of the premises of the passenger 
station; there was no showing that intestate was upon any 
raised platform, wooden or cinder, and this case, like all 
the others cited by appellant, does not show that the place 
where the injuries received was the only place the injured 
person could go in order to reach a train. 

In Ducheminn vs. Boston El. Ry. Co., 186 Mass., 353, 
the plaintiff was approaching a street car from the highway 
and was injured by a trolley ix>le that fell and struck him. 
The question before the court for decision was put in the 
following language: 

"‘This leaves as the turning point of the case the 
question whether a foot traveler on the highway, who 
is approaching the street car stopped to receive him as 
a passenger, and before he has actually reached the car, 
is entitled to the rights of a passenger in respect of 
that extraordinary degree of care due to passengers, 
from common carriers, at least so far as any defect in 
that car is concerned.” 

In passing upon this question the court says: 

‘Tt is apparent that a person in such a situation is 
not in fact a passenger. He has not entered upon the 
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premises of the carrier, as has a person who has gone 
upon the groimds of the steam railroad for the pur¬ 
pose of taking a train. He is upon a public highway, 
where he has a clear right to be, independently of his 
intentions of becoming a passenger” (p. 356). 

In Jones vs. Boston & Maine Rd., 163 Mass., 245, the 
facts, as shown by the statement in appellant’s brief, are 
manifestly different from the instant case. 

In Legge vs. N. Y., N. H. & H. Rd., 197 Mass., 88, it 
appears that the intestate had been upon the “safe and 
ample plank walk for exit to the highway” (p. 90), but in¬ 
stead of continuing to walk upon it, deliberately left it and 
undertook to reach the highway by crossing the impro- 
tected railroad tracks. To do so he stepped down from the 
platform which- was I2t^ inches above the sleepers into 
the space where the sleepers lay uncovered, proceeded 
feet over the space between the platform and the nearest 
rail and had stepped over that when he was hit by an out¬ 
going train. There was no plank nor even a beaten path 
where he walked after he left the platform (p. 90). 

In Hicks vs. U. P. R. Co., 76 Nebr., 496, the plaintiff 
was down in the tracks of the main line and not at the 
station or any place provided by the railroad company for 
use by passengers. 

In O’Donnell vs. C. & N. W. R. Co., 106 Ill, Appls., 287, 
the plaintiff’s intestate grabbed hold of the rear end of a 
train and before he could board it started and he held on 
until he was thrown, receiving injuries which caused his 
death. The court lays stress upon the fact that “he had 
attempted to reach the train by a way not intended by the 
company and that no servant of the company knew he was 
there, and he was not expressly received as a pa.ssenger” 
(p.293). 
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In Deatrick vs. L. E. & W. Rd., 164 Ill. Appls., 34, we 
find a case substantiating the claim of the appellee herein. 
It appears that the decedent attempted to cross the track 
of the railroad company some distance from the station. 
We quote the language of the court: 

“Deatrick did not attempt to cross defendant's tracks 
at the usual place for passengers to cross in taking the 
Big Four Train, but attempted to cross the track near 
the water plug, a distance of from fifty to sixty feet 
west of the depot building, and we do not think he was 
proceeding properly to become a passenger on the Big 
Four road" (p. 36). 

In Southern Railway Company vs. Smith, 86 Fed., 292, 
it appears that the injured man was walking alongside of 
the main track to reach a train on the siding; he was not 
in the place provided by the company, such as a cinder, 
gravel or wooden platform extending over the tracks, and 
therefore, in his position there was no notice to the com¬ 
pany that it was his intention to take the train. 

The case of Farley vs. Cincinnati H. D. R. Co., 108 Fed. 
Rep., 14, raised the point whether or not a postal clerk at 
the time he was in a car that collided with another and 
was injured, was a passenger. 

It is respectfully submitted that the court below did not 
err in refusing to grant appellant's fourth prayer and in 
charging the jury as hereinbefore indicated. 

II. 

It is urged that the Court below committed error in per¬ 
mitting the witness, Samuel J. MacClaren, to testify as 
an expert as to the distance in which, in his opinion, the 
car which struck plaintifFs intestate could have been stopped. 

The record shows that after the witness had been ques- 
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tioned as to his qualifications as an expert by counsel for 
the appellee, by the court and by the attorney for the ap¬ 
pellant (R., pp. 22 to 29, inch), the court was of the opinion 
that he was properly equipped to answer the hypothetical 
question put to him. 

This court, in the case of Lansburgh vs. Wimsatt, 7 App. 
D. C., 271, says: 

* * It is a well-settled principle, that whenever a 
witness is called as an expert, the question, whether 
he has the requisite qualifications to enable him to tes¬ 
tify, is a preliminary one for the court, and the decision 
of such preliminary question is generally conclusive, 
unless it be made clearly to appear that the opinion of 
the court below was founded in error of law or fact. 
I Greenl. Ev., Sec. 400; Cross and Empire Spring Co. 
vs. Edgar, 99 U. S., 645, 658: Perkins vs. Stickney, 
132 Mass., 218” (pp. 274, 275). 

The Supreme Court of the United States in the case of 
Manufacturing Company vs. Phelps, 130 U. S., 520, states 
the rule in substantially the same language, as follows: 

‘‘Whether a witness called to testify to any matter 
of opinion has such qualifications and knowledge as 
to make his testimony admissible is a preliminary ques¬ 
tion for the judge presiding at the trial; and his de¬ 
cision of it is conclusive, unless clearly shown to be 
erroneous in matter of law. Perkins vs. Stickney, 132 
Mass., 217, and cases cited: Sorg vs. First German 
Congregation, 63 Pa., 156” (p. 527). 

It is, therefore, incumbent upon the appellant to show to 
this court that the ruling of the trial court in passing upon 
the preliminary question of qualification of the witness Mac- 
Claren was ''clearly"* erroneous. 

MacClaren testified: 
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“That he is a traction engineer, by profession, and 
has been living in Washington five years, and over; 
that he was engaged in the electric railway business 
from the late 80's until about 1905, fifteen years in all, 
actually engaged, and since then in consultation, more 
or less. That he was during that time connected with 
the Buffalo and Niagara Falls Electric, the Olean Pas¬ 
senger Railway, the Martinsburg, Virginia, Cumber¬ 
land, Maryland, the Turtle Creek, ftttsburgh, the 
Shenley Park & Highland Roads, Pittsburgh; that he 
was Vice-President and Manager of the last-named 
road for five years; that he built it and operated it; 
that these were all electric railways; that he has run 
an electric railway, hut has never operated a car as an 
employee, hut broke the operators in; that he is fa¬ 
miliar with the surroundings and situation as it exists 
at 19th and Benning Road; that he examined the con¬ 
ditions there within the past week, at the request of 
Mr. Whitford; and in the vicinity of 19th street, go¬ 
ing west, the grade rims down toward the west'' (R.. 
pp. 22, 23). 

Witness was then asked a hypothetical question: 

“Q. Take a car of the pay-as-you-enter type of the 
Washington Railway and Electric Company, going at 
the rate of, say, 12 miles an hour, how quickly could 
that car be stopped in the vicinity of 19th Street and 
Benning Road—assiuning that it was worked with the 
handbrake, and that the handbrake was up, that there 
was no slack in it; that it was ready to operate?" (R., 
p.-23.) 

Upon objection being made to this question, it was re¬ 
stated so as to apply to a car weighing approximately 20 
tons (R., p. 23). 

The witness, Macaboy, motorman of the car in question, 
had previously testified that the car he was running was 
about forty feet long and weighed about 20 tons, was 
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equipped with a hand brake at the time of the accident, as 
well as a sand box and a headlight (R., p. 20). 

The court then asked the witness if he knew this type of 
car and he replied, ‘^Yes; I have ridden in them hundreds 
of times” (R., p. 23). Objection \vas again made by ap¬ 
pellant and the witness was asked if he had experience as 
to the operation and facility of stopping cars of this type, 
and he answered: ‘T have watched them for years” (R., 
p. 23). 

Upon cross-examination and before answering the ques¬ 
tion, the witness testified, among other things, that he had 
built a road for Mr. Hayes at Chesapeake Beach only the 
year preceding (R., p. 23) ; that he has examined the cars 
of the Washington Railway and Electric Company by rid¬ 
ing on them as he was in the habit of observing them; that 
while he made no scientific tests with instruments or meas¬ 
ured ofif distances with tape line, he had timed those cars 
in stopping and had stepped ofif distances (R., p. 24). 

Thereupon the witness was asked this question: 

‘‘.A^ssuming that the rail is wet after a rainy day, 
where there has been a hard rain, and assuming there 
is a car in the vicinity of 19th Street and Benning 
Road, going at the rate of 12 miles an hour, of the 
description of the car I have indicated, with the brake 
ready to aoply, what distance ought that car to be 
stopped in?” 

i 

And the witness replied: 

! 

“A service stop under such conditions might take 
two or three car lengths, but an emergency stop could 
be made in half a car length” (R., p. 26). 

It will be seen that the witness was thoroughly examined 
by counsel for both parties and by the court in reference 
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to his qualifications and that he satisfied the court in that 
respect. 

Mr. MacClaren’s qualifications as* an expert are therefore 
different from the qualifications of the alleged experts 
whose testimony was offered in the cases cited and quoted 
from by the appellant. The extracts from all of those cases 
show that the evidence objected to was attempted to be 
elicited from witnesses who concededly had had no ex¬ 
perience whatever. In most of the cases the witnesses were 
persons who had merely ridden upon cars and had no 
special knowledge upon the subject, or persons who had 
merely seen cars pass their places of business and were not 
otherwise equipped to give the information sought. 

It is respectfully submitted that the objections urged 
against the witness MacClaren in no way detracted from 
his comi)etency to give an opinion and that the trial court 
did not “clearly"’ err as matter of law in passing upon the 
preliminary question of his qualification as an expert. 

III. 

It is insisted that the court should have directed a verdict 
for the appellant on the ground that the decedent was 
guilty of contributory negligence as a matter of law. 

In the case of Warner vs. B. & O. R. R. Co., supra, the 
decedent could have seen the approach of the train for some 
distance, and likewise in the case of Chunn vs. City & Su¬ 
burban Ry. Co., supra; yet in both of these cases, as well 
as in nearly, if not all, of the cases cited herein establishing 
the law to be that Clark was a passenger at the time he 
received his death wounds, the question of contributory 
nedigence was held to be one for the determination of the 

o o 

jury. 

See, also, 4 Ruling Case Law, pp. 1252, 3. 

But it is apparent, under the view of the testimony taken 
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by the appellee, with the evidence to the effect that the car 
that struck the decedent was equipped with a headlight; 
that Benning Road was illuminated with electric lights on 
guy poles (R., p. 20); that Clark was on the south rail of 
the eastbound track when the car was 106 feet away (R., 
pp. 19, 14); that the tracks over all were only 17 feet 3 
'inches wide (R., p. 14), and that an emergency stop of 
this car could have been made in half its length which is 
about 20 feet (R., p. 26); that the motorman had the last 
clear chance to avoid this fatal accident. 

Cases similar in facts to the one at bar have come before 
this court in which the railroad companies have repeatedly. 
attempted to set aside the doctrine of last clear chance, so 
firmly established in this jurisdiction by this court, the latest 
of which is Washington Utilities Co. vs. Wadley, 44 App. 
D. C., 176. The facts in that case were somewhat similar 
to those in the case at bar respecting the ability of the 
motorman of the car to see the perilous position of the in¬ 
jured party in time to stop his car, if he had it under proper 
control, and the court dismissed the contention with the 
following statement of the law: 

'This court has ruled that a street railway company 
is liable for personal injuries sustained by one who 
has negligently exposed himself to the risk of injury 
if the motorman actually saw him, or could have seen 
him by the use of reasonable diligence, in time to stop 
the car. Washington R. & Electric Co. vs. Cullem- 
ber, 39 App. D. C., 316; Washington-Virginia R. Co. 
vs. Himelright, 42 App. D. C., 532’’ (p. 181). 

In addition to the cases cited in the last quotation see 
also— 

Washington, A. & M. V. R. Co. vs. Fincham, 40 

App. D. C., 412. 
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IV. 

It is next suggested that the court erred in holding that 
the law relating to speed of cars was a prohibitive and not 
a permissive regulation, and it is asserted that under the 
evidence in this case, the motorman, as a matter of law, had 
a right to operate his car at 20 miles an hour both when 
approaching and when passing the station. 

In the case of Capital Traction Co. vs. King, 44 App. 
D. C., 315, recently decided, when passing upon the right 
of the Commissioners of the District of Columbia to pass 
a regulation limiting the speed of street cars through cross¬ 
ings to 6 miles an hour, this court said: 

“It does not necessarily follow that a speed of even 
6 miles an hour at a street crossing is not a negligent 
and dangerous rate of speed. This would depend upon 
the surrounding conditions’" (p. 319). 

Appellant does not seem to contend that this statement 
of the law is incorrect in the abstract, but insists it has not 
place in this case under the evidence adduced. It becomes 
necessary to reiterate the testimony relied upon by the ap¬ 
pellee which placed the car 106 feet away from the station 
when Clark was on the cinder pathway, making for the plat¬ 
form, in full view of the motorman, with plenty of light 
to permit his presence to become known to the motorman 
had he been in the exercise of ordinary care. Can it be rea¬ 
sonably argued that notwithstanding these circumstances 
the motorman, under this law, had the absolute right as 
matter of law to continue on to and pass the station at the 
maximum rate of 20 miles an hour? Confidently we sub¬ 
mit it can not be. 

V. 

Appellee’s fourth prayer instructing the jury as matter 
of law that the plaintiff’s intestate, when about to cross 


the defendant’s tracks, in the absence of circumstances suffi¬ 
cient to indicate the contrary, had the right to assume that 
the defendant’s approaching car was not exceeding, and 
would not exceed, the lawful speed, was suggested by the 
opinion of this court in the case of Capital Traction Co. vs. 
Apple, 34 App. D. C., 559, wherein it is said: 

‘^One about to cross a street car track, in the absence 
of circumstances sufficient to indicate the contrary at 
least, has the right to assume that it (an approaching 
car) is not exceeding, and will not exceed, the rate of 
speed limited by the municipal ordinances. City & 
Suburban R. Co. vs. Cooper, 32 App. D. C., 550-557; 
Metropolitan R. Co. vs. Hammett, 13 App. D. C., 
370-379; Chunn vs. City & Suburban R. Co., 207 U. S., 
302-309” (p. 571). 

It is sought to be argued that there is nothing in the evi¬ 
dence from which it may be assumed that appellee’s intes¬ 
tate saw the approaching car. We reply that the actions 
of the decedent as testified to were sufficient to draw that 
inference from. And in the Apple case, supra, it does not 
appear that there was any affirmative evidence that the de¬ 
cedent saw the approaching car. 

VI. 

In conclusion, it is asserted that the court below erred 
in refusing to grant appellant’s sixth prayer which in effect 
stated to the jury that appellee’s intestate should be looked 
upon as a trespasser if they find from the evidence that he 
was not using the walkway crossing appellant’s tracks. 

It would unnecessarily lengthen this brief to repeat the 
many cases on this subject and we therefore refer the court 
to the cases cited under the first subdivision of the argu¬ 
ment. Indeed, the very cases first cited by appellant placing 
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the decedents and injured parties at various places from 
the station, do not treat them as trespassers. 

No authority is cited by appellant, and none can be found 
in the books, justifying or reinforcing this remarkable state¬ 
ment of the law. 

Conclusion. 

We respectfully submit that the court below fairly sub¬ 
mitted this case to the jury and did not err in the particu¬ 
lars alleged by the appellant, and that the judgment of the 
court l^elow should be affirmed. 

Respectfully submitted, 

Wilton J. Lambert, 

George L. Whitford, 
Rudolph H. Yeatman, 
Attorneys for Appellee. 















